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CASE  SUMMARIES 


ADVERSE  ACTIONS 

CLARENCE  BELL  v.  EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION  (Docket  No. 
PH075281 10583) 

June  16,  1983 

1.311;  1.314;  1.3631;  1.369;  1.400;  4.125;  10.1211* 

Appellant  was  removed  for  failing  to  accept 
reassignment  from  his  position  as  compliance  man- 
ager in  the  agency’s  Washington,  D.C.  office  to  the 
position  of  compliance  manager  responsible  for 
backlog  in  the  agency’s  Baltimore  district  office. 
The  agency  also  charged  him  with  unauthorized  ab- 
sence from  his  new  duty  station  in  Baltimore  for 
more  than  12  weeks.  When  appellant  appealed  to 
the  Board’s  regional  office,  the  presiding  official 
sustained  the  removal.  Appellant  filed  a petition 
for  review. 

Citing  Ketterer  v.  U.S.  Department  of  Agricul- 
ture, 2 MSPB  459  (1980),  the  Board  explained  that 
when  an  agency  removes  an  employee  for  refusing 
reassignment,  the  agency  must  show  that  the  re- 
moval would  promote  the  efficiency  of  the  service. 
The  Board  stated  that  specifically,  the  agency  must 
show  that  it  based  the  removal  on  a legitimate 
management  consideration,  that  the  employee  was 
sufficiently  notified  of  the  reassignment,  and  that 
the  employee  refused  to  accept  reassignment.  The 
Board  noted  that  appellant  admitted  he  received 
adequate  notice,  but  still  refused  to  accept 
reassignment. 

According  to  the  record,  appellant’s  new  position 
included  the  responsibility  of  initiating  procedures 
to  eliminate  the  agency’s  backlog  of  discrimination 
charges  in  the  Baltimore  district.  The  Board  noted 
that  the  agency  was  mandated  by  Congress  to 
eliminate  the  backlog,  that  work  on  the  backlog 
was  therefore  a priority,  and  that  other  employees 
were  also  reassigned  to  handle  this  work.  The 
Board  pointed  out  that  the  agency  reviewed  the 
needs  of  the  Baltimore  office  and  concluded  that 
appellant  was  well  qualified  to  serve  as  compliance 
manager  in  that  office  and  that  appellant’s  place- 
ment would  “play  to  his  skills  and  . . . produce  a 
better  kind  of  management  mix.”  Although  the 


*For  an  explanation  of  key  numbers,  see  “Index.” 


agency  delayed  appellant’s  reporting  date  at  his  re- 
quest, he  still  failed  to  report  for  the  new  position. 

Appellant  contended  that  the  reassignment  was 
illegal  and  that  he  had  a right  to  refuse  it  under 
Ketterer.  He  argued  that  the  Washington  office 
had  the  greatest  number  of  backlog  charges  which 
required  his  attention.  However,  the  Board  noted 
that  the  Washington  office  was  only  an  area  office 
within  the  Baltimore  district  and  that  appellant’s 
new  position  gave  him  responsibility  for  managing 
the  backlog  throughout  the  district.  The  Board  not- 
ed appellant’s  allegation  that  the  agency  had  other 
motives  than  reducing  the  backlog  in  reassigning 
him.  However,  the  Board  agreed  with  the 
presiding  official  that  the  evidence  did  not  indicate 
that  the  agency  acted  in  bad  faith.  Thus  the  Board 
found  that  appellant’s  reassignment  was  based  on 
legitimate  management  considerations. 

The  Board,  addressing  appellant’s  contention 
that  he  could  not  accept  reassignment  because  of 
his  health,  considered  January  22  and  June  12, 

1981  statements  from  his  physician.  Both  state- 
ments indicated  that  appellant  was  recuperating 
from  surgery  and  that  he  should  refrain  from  driv- 
ing. The  Board  noted  that  appellant  submitted  the 
January  22  report  when  he  was  denied  his  informal 
grievance,  but  did  not  provide  agency  officials  with 
further  details  of  his  health  problem  until  he  sub- 
mitted the  June  12  statement — though  he  began 
his  period  of  unauthorized  absence  in  February 
1981.  The  Board  noted  that  appellant  claimed  that 
he  did  not  choose  to  request  sick  leave  until  he  was 
fully  recovered  because  he  believed  it  would  show 
that  he  accepted  the  reassignment.  The  Board 
found  no  evidence  to  conclude  that  the  agency  reas- 
signed appellant — knowing  that  he  would  not  ac- 
cept reassignment — in  order  to  induce  him  to  re- 
sign or  to  allow  for  his  removal. 

The  Board  also  considered  appellant’s  contention 
that  his  situation  was  identical  to  that  discussed  in 
Ketterer  and  thus  the  presiding  official  was  obli- 
gated by  stare  decisis  to  follow  the  decision  in 
Ketterer.  The  Board  disagreed,  pointing  out  that 
Ketterer  established  the  burden  of  proof  applicable 
in  cases  such  as  appellant’s  in  which  the  employee 
has  been  removed  for  refusing  reassignment.  The 
Board  explained  that  the  doctrine  of  stare  decisis 
“is  that  when  a question  of  law  has  been  settled,  it 
forms  a precedent  which  is  then  applied  to  all  fu- 


ture  cases  only  if  the  same,  or  substantially  simi- 
lar, question  is  involved.”  The  Board  noted  that  ap- 
pellant’s allegation  was  not  that  the  presiding 
official  misapplied  the  legal  principles  established 
in  Ketterer.  Rather,  appellant  contended  that  the 
presiding  official  found  the  facts  of  his  case  differ- 
ent from  those  in  Ketterer  but  applied  the  rule  of 
law  of  Ketterer  and  arrived  at  a different  conclu- 
sion. The  Board  pointed  out  that  the  presiding  offi- 
cial did  not  reject  Ketterer,  but  found  that  the 
agency  proved  its  case  against  appellant  and 
showed  that  his  removal  promoted  the  efficiency  of 
the  service.  Noting  that  appellant’s  case  was  suffi- 
ciently dissimilar  as  to  call  for  a different  conclu- 
sion than  that  reached  in  Ketterer,  the  Board  de- 
termined that  the  presiding  official  properly 
applied  Ketterer  to  appellant’s  case. 

The  Board  noted  that  the  presiding  official  failed 
to  note  which  of  the  factors  in  Douglas  v.  Veterans 
Administration,  5 MSPB  313  (1981),  were  applica- 
ble in  reviewing  the  penalty  imposed  in  appellant’s 
case.  The  Board  therefore  considered  several 
factors — including  that  appellant’s  offense  was  se- 
rious and  intentional,  that  he  was  a supervisor, 
that  the  agency  did  not  act  in  bad  faith,  and  that 
appellant’s  absence  hampered  the  agency’s  accom- 
plishment of  its  goals — and  determined  that  the 
penalty  of  removal  was  appropriate.  Therefore,  the 
Board  denied  appellant’s  petition  for  review. 

RUFUS  M.  COMBS  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  DA075209176) 

June  1,  1983 

1.368;  3.120;  3.410;  3.430;  6.124 

Appellant  was  removed  from  his  position  of  dis- 
tribution clerk,  he  appealed  the  agency’s  action  to 
the  Board’s  regional  office,  and  the  presiding  offi- 
cial found  that  appellant  had,  as  charged,  made  an 
unauthorized  list  of  postal  customers.  The 
presiding  official  sustained  the  removal,  finding 
that  appellant  failed  to  show  that  he  was  removed 
in  retaliation  for  his  complaint  that  the  agency  dis- 
criminated against  blacks  in  employment  and  in 
mail  delivery.  When  appellant  filed  a petition  for 
review,  the  Board  reversed  the  initial  decision, 
finding  that  the  agency  did  not  prove  either  that 
appellant’s  actions  were  unauthorized  or  that  ap- 
pellant should  have  known  that  compiling  a list  of 
postal  customers  was  prohibited.  Although  appel- 
lant did  not  raise  the  issue  of  discrimination  in  his 
petition  for  review — and  the  Board  did  not  address 
the  issue — he  requested  the  Equal  Employment 
Opportunity  Commission  (EEOC)  to  review  the 
Board’s  decision  to  address  the  issue  of 
discrimination. 


EEOC  agreed  with  the  Board  that  appellant’s  re- 
moval should  be  cancelled.  Moreover,  it  found  that 
removing  appellant  for  making  the  list  of  custom- 
ers was  unlawfully  discriminatory.  Thus,  EEOC 
reversed  the  initial  decision  on  the  issue  of  discrim- 
ination and  forwarded  its  decision  to  the  Board  for 
a final  decision.  The  Board  explained  that  under  5 
U.S.C.  §7702(c),  it  could  either  adopt  EEOC’s  de- 
cision, reaffirm  the  presiding  official’s  initial  deci- 
sion, or  reaffirm  the  initial  decision  with  “such  re- 
visions as  it  determines  appropriate.” 

According  to  the  record,  the  agency  charged  ap- 
pellant with  violating  Part  115.5  of  the  U.S.  Postal 
Service’s  Domestic  Mail  Manual  which  prohibited 
disclosure  of  information  on  the  outside  cover  of  a 
piece  of  mail.  However,  the  Board  found  no  evi- 
dence that  appellant  disclosed  the  information  he 
copied  from  mail  covers.  Furthermore,  the  Board 
agreed  with  EEOC  and  found  that  appellant  estab- 
lished a prima  facie  case  of  reprisal.  It  explained 
that  such  a finding  was  appropriate  when  evidence 
indicated  that  an  employee  engaged  in  EEO  activi- 
ties, that  he  subsequently  was  adversely  treated, 
that  the  adverse  treatment  was  retaliatory,  and 
that  the  employer  knew  about  the  EEO  activities. 
The  Board  noted  that  local  newspapers  had  carried 
stories  about  Postal  Service  discrimination  against 
blacks.  Further,  the  Board  noted  that  appellant 
called  delayed  mail  to  his  supervisor’s  attention.  It 
pointed  out  that  appellant  also  made  a list  of  per- 
sons whose  mail  had  been  delayed,  contending  that 
in  doing  so,  he  hoped  to  expedite  mail  service  to 
the  black  community.  Pointing  out  that  appellant 
was  a satisfactory  employee  with  no  previous  disci- 
plinary record,  the  Board  noted  that  appellant  had 
filed  discrimination  charges  in  the  past.  According- 
ly, the  Board  found  the  agency’s  reason  for 
removing  appellant  pretextual  and  adopted 
EEOC’s  decision  on  the  issue  of  discrimination. 

BRANT  G.  FILIP  v.  VETERANS  ADMINIS- 
TRATION (Docket  No.  CH075281 10504) 

June  1,  1983 

1.400;  1.420;  1.430;  4.300;  14.700 

Appellant,  a police  officer,  was  removed  for  an 
altercation  on  hospital  grounds.  According  to  the 
record,  appellant  became  the  target  of  horseplay 
while  driving  to  work.  The  driver  of  one  vehicle 
ran  appellant  off  the  road,  and  several  vehicles  fol- 
lowed his  car  onto  agency  property.  When  appel- 
lant approached  one  of  the  drivers  to  determine 
what  he  was  doing  on  government  property,  per- 
sons from  the  other  vehicles  hit  appellant  with  a 
beer  bottle,  knocked  him  to  the  ground  and  beat 
him.  During  the  scuffle,  a handgun  from  appellant’s 
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pocket  fell  to  the  ground.  Another  agency  police  of- 
ficer intervened,  appellant  retrieved  his  gun,  and 
the  local  police  arrived. 

The  agency  deciding  official  determined  that  ap- 
pellant violated  agency  regulations  which  prohib- 
ited an  agency  police  officer  from  possessing  a fire- 
arm on  agency  property  while  scheduled  for  duty. 
When  appellant  appealed  his  removal  to  the 
Board’s  regional  office,  the  presiding  official 
found — contrary  to  what  the  agency  asserted — 
that  appellant  used  good  judgment  when  he  at- 
tempted to  question  the  other  drivers  when  they 
followed  him  onto  agency  property.  However,  de- 
termining that  appellant  violated  agency  regula- 
tions by  carrying  a handgun  onto  agency  property, 
the  presiding  official  sustained  the  removal. 

Appellant  petitioned  for  review,  contending  that 
both  the  agency  deciding  official  and  the  presiding 
official  erred  in  considering  his  previous  discipli- 
nary record.  The  Board  noted  that  although  the 
agency’s  notice  of  proposed  removal  did  not  men- 
tion consideration  of  appellant’s  removal  from  an- 
other agency,  the  agency  admitted  at  the  hearing 
that  it  did  consider  the  previous  disciplinary  ac- 
tion. The  Board  pointed  out,  however,  that  appel- 
lant’s offense  was  serious  enough  to  warrant  his  re- 
moval without  consideration  of  aggravating 
factors.  Adding  that  the  agency’s  table  of  penalties 
permitted  removal  for  the  first  instance  of  posses- 
sion of  a gun  on  agency  premises,  the  Board  found 
no  harmful  procedural  error  regarding  the  issue  of 
the  previous  removal. 

The  Board  also  addressed  appellant’s  allegation 
that  he  was  disparately  treated  in  comparison  to 
other  agency  employees  who  had  carried  handguns. 
According  to  testimony,  before  appellant’s  remov- 
al, appellant’s  supervisors  knew  that  appellant  and 
other  agency  police  officers  occasionally  carried 
handguns  while  traveling  to  and  from  work,  but 
took  no  action.  Though  the  presiding  official 
nonetheless  concluded  that  appellant  did  not  show 
that  he  was  treated  disparately,  the  Board  disa- 
greed. Citing  Bivens  v.  Tennessee  Valley  Authori- 
ty, MSPB  Docket  No.  AT075219003  (October  15, 
1981),  the  Board  explained  that  a penalty  cannot  be 
sustained  when  the  appellant  shows  that  other  em- 
ployees were  disciplined  less  harshly  for  the  same 
offense  and  the  agency  has  not  shown  a legitimate 
reason  for  the  difference  in  treatment.  Concluding 
that  appellant  was  treated  differently  from  other 
employees,  the  Board  found  the  penalty  of  removal 
unreasonable.  Therefore,  the  Board  reversed  the 
initial  decision  and  ordered  the  agency  to  cancel 
the  removal  and  substitute  a written  reprimand. 


WALLACE  R.  GOBER  v.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  SF075281 10693) 

June  7,  1983 

1.390;  1.410;  1.420;  1.510;  4.300 

When  appellant,  a machinist,  was  removed  for 
inability  to  perform  his  duties,  he  appealed  his  re- 
moval to  the  Board’s  regional  office.  Although  the 
presiding  official  found  that  the  agency  had  proved 
its  charges,  he  determined  that  the  agency  erred 
when  it  considered  two  letters  of  “caution  and  re- 
quirement” in  choosing  removal  as  the  penalty. 

The  presiding  official  found  such  error  because  the 
letters  in  question  concerned  past  disciplinary  ac- 
tions. He  noted  that  the  agency  could  only  consider 
the  letters  if  “1)  the  appellant  had  been  informed 
of  the  action  in  writing;  2)  the  action  had  been  a 
matter  of  record;  and  3)  the  appellant  had  been 
permitted  to  dispute  the  charges  to  a higher  level 
than  the  authority  that  imposed  the  discipline.” 
Since  appellant  had  not  been  allowed  to  dispute  the 
letters  to  a higher  authority,  the  presiding  official 
concluded  that  appellant  had  not  been  afforded  due 
process.  Therefore,  the  presiding  official  found 
that  a five-day  suspension  was  the  maximum  rea- 
sonable penalty. 

The  agency  petitioned  for  review,  and  the  Office 
of  Personnel  Management  intervened,  both  argu- 
ing that  the  letters  of  caution  and  requirement  did 
not  constitute  disciplinary  actions  but  were  issued 
merely  to  help  appellant  realize  areas  for  improve- 
ment. OPM  also  agued  that  the  agency’s  choice  to 
issue  warnings  and  to  initiate  counseling — rather 
than  to  take  disciplinary  action — would  not  pre- 
vent the  agency  from  removing  an  employee  when 
experience  indicated  that  his  performance  would 
not  improve.  The  Board,  agreeing  that  the  letters 
were  clearly  not  disciplinary  actions,  found  that 
the  letters  were  mentioned  in  the  notice  of  pro- 
posed removal  in  order  to  give  appellant  specific 
reasons  for  the  action  against  him.  The  Board  fur- 
ther noted  that  consideration  of  letters  of  warning 
in  reviewing  penalties  was  provided  for  in  Douglas 
v.  Veterans  Administration,  5 MSPB  313  (1981). 
Noting  that  “nothing  in  any  rule  or  law  precludes 
the  agency  from  using  nondisciplinary  warnings  or 
counseling  as  a basis  for  imposing  an  enhanced  pen- 
alty,” the  Board  found  that  the  presiding  official 
erred  in  determining  that  the  letters  could  not  be 
considered  in  assessing  the  penalty. 

Regarding  whether  the  penalty  was  reasonable, 
the  agency  asserted  that  suspension  was  an  inap- 
propriate penalty  because  appellant’s  poor  work- 
manship could  not  be  remedied  and  was  thus 
causing  the  agency  financial  loss.  OPM  noted  that 
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the  agency  had  documented  appellant’s  failure  to 
perform  adequately,  that  appellant’s  supervisor 
had  no  confidence  in  appellant’s  abilities,  and  that 
no  lower  graded  positions  to  which  appellant  could 
be  assigned  were  available.  The  Board  noted  that 
the  presiding  official  consulted  the  agency’s  table 
of  penalties  in  reducing  the  penalty,  but  that  the 
suspension  penalty  was  appropriate  for  a single  in- 
stance of  careless  workmanship,  not  a continuing 
inability  to  perform  assigned  duties.  Therefore,  the 
Board  found  the  penalty  of  removal  reasonable  and 
reversed  the  initial  decision. 

COMPLIANCE 

PEGGY  J.  COX  v.  U.S.  INTERNATIONAL 
TRADE  COMMISSION  (Docket  No. 
DC03538010204ADD) 

June  14,  1983 

8.400;  8.421;  10.12131;  10.1214;  14.400;  14.500; 
14.520;  14.530 

On  November  20,  1980,  the  Board’s  regional  of- 
fice ordered  the  agency  to  restore  appellant  to  an 
appropriate  position.  When  the  Board  denied  a pe- 
tition for  review  filed  by  the  agency,  the  agency  re- 
stored appellant  to  duty.  However,  appellant  sub- 
sequently filed  two  petitions  with  the  Board — one 
contending  that  the  agency  improperly  complied 
with  the  Board’s  decision,  the  other  requesting  at- 
torney fees.  In  a September  4,  1981  addendum  de- 
cision, the  presiding  official  ordered  the  agency  to 
comply  with  the  Board’s  order  by  restoring  appel- 
lant to  duty  effective  July  18,  1980.  In  a September 
8,  1981  addendum  decision,  the  presiding  official 
awarded  appellant  attorney  fees.  Consequently, 
the  agency  petitioned  for  review  of  both  addendum 
decisions,  and  appellant  petitioned  for  review  of 
the  addendum  decision  regarding  compliance. 

According  to  the  record,  the  presiding  official 
found  that  although  appellant  had  fully  recovered 
from  a compensable  injury  within  one  year  from 
the  time  the  compensable  disability  recurred,  the 
agency  failed  to  provide  her  with  restoration  rights 
under  5 U.S.C.  §8151.  When  the  presiding  official 
ordered  the  agency  to  restore  appellant  and  to  pro- 
vide evidence  of  complying  with  the  initial  decision 
by  June  1,  1981,  the  agency  submitted  evidence 
which  showed  that  appellant  was  restored  to  duty 
effective  June  1,  1981.  Appellant  petitioned  to  con- 
test the  effective  date,  and  the  presiding  official 
determined  that  the  agency  should  have  restored 
appellant  as  of  July  18,  1980 — the  date  of  the  agen- 
cy decision  which  denied  appellant  restoration  to 
duty.  The  agency  contended  that  it  fully  complied 
with  the  Board’s  order  when  it  restored  appellant 


effective  June  1,  1981 — the  date  the  agency 
claimed  was  the  “deadline  set  by  the  Board  for 
compliance  with  the  initial  decision  of  the  Field  Of- 
fice.” Moreover,  the  agency  argued  that  neither 
the  presiding  official  nor  the  Board  indicated  that 
appellant’s  restoration  would  be  retroactive.  The 
Board  disagreed,  pointing  out  that  the  November 
20,  1980  initial  decision  reversed  the  agency’s  deci- 
sion to  deny  appellant  restoration  rights  and  that 
this  decision  was  issued  significantly  before  the 
June  1,  1981  effective  date  the  agency  chose  to  re- 
store appellant. 

In  her  petition,  appellant  claimed  that  the  effec- 
tive date  of  her  restoration  should  have  been  June 
2,  1980,  the  date  the  agency  received  appellant’s 
request  for  restoration.  Citing  Thompson  v.  U.S. 
Postal  Service,  5 MSPB  274  (1981),  the  Board  ex- 
plained that  an  employee  who  recovers  from  a com- 
pensable disability  within  one  year  has  an  absolute 
right  to  restoration.  The  Board  further  noted  that 
in  Drews  v.  U.S.  Postal  Service,  5 MSPB  368 
(1981),  it  found  that  an  agency  is  not  obligated  to 
restore  an  employee  immediately  unless  the  em- 
ployee has  fully  recovered  from  his  disability.  It 
noted,  however,  that  unlike  the  situation  in  Drews, 
the  Department  of  Labor  had  determined  that  ap- 
pellant had  fully  recovered.  Finding  that  the  agen- 
cy was  obligated  to  restore  appellant  upon  her 
timely  request,  the  Board  affirmed  the  initial  deci- 
sion as  modified  so  that  the  effective  date  of  the 
restoration  was  June  2,  1980. 

The  Board  next  addressed  the  addendum  deci- 
sion regarding  attorney  fees.  The  Board  noted  the 
agency’s  contention  that  Federal  Personnel  Manu- 
al, Chapter  353,  Appendix  B imposed  a one-year 
time  limit  for  requesting  restoration,  commencing 
with  the  date  the  disability  began.  The  Board  not- 
ed that  “it  may  be  necessary  to  infer  a time  limit  on 
requesting  restoration  where  a fully  recovered  em- 
ployee fails  to  request  restoration  within  a reason- 
able time.”  However,  the  Board  pointed  out  that 
such  action  was  not  necessary  in  appellant’s  case 
because  she  requested  restoration  as  soon  as  she 
learned  her  disability  was  compensable.  The  Board 
found  that  appellant  requested  a reasonable 
amount  for  attorney  fees  and  thus  ordered  the 
agency  to  pay  the  amount  to  appellant’s  attorney. 
The  Board  also  granted  appellant’s  request  for  sup- 
plemental attorney  fees  for  services  rendered  by 
Counsel  in  responding  to  the  agency’s  petition  for 
review  of  the  addendum  decision. 
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PRACTICES  ANI)  PROCEDURES 

RICHARD  NUNEZ  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075281 10846) 

June  16,  1983 

10.12123 

Appellant  was  removed  from  the  position  of 
equipment  cleaner  for  being  intoxicated  while  on 
duty,  for  attempting  to  bring  contraband  onto 
agency  premises,  for  sleeping  on  duty,  and  for  be- 
ing absent  without  leave.  Appellant  appealed  his 
removal  to  the  Board’s  regional  office  and  re- 
quested a hearing.  At  the  hearing  on  August  4, 
1981,  while  appellant  was  presenting  testimony,  he 
was  arrested  by  a county  sheriff  for  two  outstand- 
ing traffic  warrants.  Appellant’s  representative  re- 
quested postponement  of  the  hearing,  and  the 
presiding  official  agreed  to  postpone  it  until  the 
next  day.  However,  when  the  hearing  was  recon- 
vened on  August  5,  appellant  did  not  appear,  since 
he  was  unable  to  raise  the  bail  necessary  for  his  re- 
lease. When  appellant’s  respresentative  requested 
further  postponement,  the  presiding  official  denied 
the  request,  holding  that  appellant  had  no  valid  ex- 
cuse for  being  absent  unless  his  arrest  ws  illegal. 
Moreover,  the  presiding  official  determined  that 
appellant’s  absence  from  the  hearing  did  not  consti- 
tute good  cause  for  delay  because  appellant’s  arrest 
was  caused  by  his  neglecting  to  pay  fines  for  traffic 
tickets.  The  presiding  official  sustained  appellant’s 
removal,  and  appellant  petitioned  for  review. 

The  Board  noted  the  presiding  official’s  finding 
that  appellant  failed  to  show  good  cause  for  delay 
because  the  circumstances  which  led  to  his  arrest 
were  not  beyond  his  control.  The  Board  did  not 
agree  that  appellant  was  not  entitled  to  more  than 
the  one  day  continuance  that  was  granted.  In 
Starkey  v.  Department  of  the  Air  Force , 3 MSPB 
377  (1980),  the  Board  held  that  when  a “plaintiff 
will  be  released  from  incarceration  within  a reason- 
able time,  postponement  of  the  trial  is  a sensible  al- 
ternative to  requiring  plaintiff’s  presence  in 
court.”  The  Board  pointed  out  that  in  appellant’s 
case,  there  was  no  indication  that  he  would  be  im- 
prisoned for  an  extended  time.  Further,  the  Board 
noted  that  appellant’s  absence  from  the  hearing 
was  not  motivated  by  bad  faith  and  that  appellant 
was  willing  to  participate  in  the  hearing,  but  was 
prevented  from  doing  so.  Adding  that  it  found  no 
indication  that  the  agency  would  have  suffered 
from  postponement  of  the  hearing,  the  Board  found 
that  appellant  established  good  cause  for 
postponement. 

Although  the  presiding  official  left  the  record 


open  for  three  weeks  after  the  close  of  the  hearing 
so  that  appellant’s  representative  could  obtain  an 
affidavit  from  him,  the  Board  stated  that  this  type 
of  testimony  would  be  less  effective  than  the  testi- 
mony appellant  would  present  in  a personal  ap- 
pearance. The  Board  noted  that  because  of  appel- 
lant’s transfer  to  another  city  for  disposition  of  his 
criminal  case,  the  representative’s  preparation  of 
an  affidavit  would  have  been  hampered.  The  Board 
also  noted  that  appellant  was  in  the  process  of  ex- 
plaining his  allegation  of  discrimination  based  on 
national  origin  when  he  was  arrested.  Consequent- 
ly, the  presiding  official  held  that  appellant  failed 
to  prove  his  affirmative  defense  because  the  only 
evidence  on  that  matter  was  appellant’s  testimony. 
The  Board  concluded  that  appellant  was  prejudiced 
by  the  denial  of  his  motion  to  postpone  the  hearing. 
It  therefore  vacated  the  initial  decision  and  re- 
manded the  case  to  the  regional  office  for 
adjudication. 


CONSTANCE  B.  SAWYER,  JAMES  C. 
HASLETT,  AND  DAVID  M.  DAMKAER  v.  DE- 
PARTMENT OF  COMMERCE  (Docket  Nos. 
SE03518110149,  SE03518110158,  and 
SE03518110184) 

June  14,  1983 

4.124;  4.200;  10.111;  10.114;  10.12111;  10.1322; 
10.400 

On  July  12,  1979,  after  having  been  removed 
from  their  positions  by  reduction  in  force,  appel- 
lants filed  an  equal  employment  opportunity  (EEO) 
complaint  of  discrimination.  Then  on  September  2, 
1979,  they  appealed  their  removal  to  the  Board’s 
regional  office.  Because — as  required  by  5 C.F.R. 
1201.154 — appellants’  EEO  complaint  had  not  been 
resolved  and  because  a period  of  120  days  had  not 
expired  since  the  filing  of  the  EEO  complaint,  the 
presiding  official  dismissed  the  appeals  as  not  be- 
ing within  Board  jurisdiction.  Subsequently,  on 
May  4,  1981,  the  regional  office  received  a new  pe- 
tition for  appeal. 

According  to  the  record,  the  agency  urged  the 
presiding  official  not  to  consider  appellants’  new 
appeals  because  appellants’  EEO  complaint  was 
still  pending  with  the  agency  and  because  the  new 
appeals  were  submitted  more  than  nine  months  af- 
ter the  filing  of  the  EEO  complaint.  Appellant’s  at- 
torney claimed  that  in  December  1979,  he  had 
refiled  appellants’  appeals  by  resubmitting  the 
original  appeals  with  a new  cover  letter.  The  attor- 
ney had  not  mailed  the  appeals  himself  but  as- 
sumed that  his  secretary  had  done  so. 
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The  Board  explained  that  5 C.F.R.  §1201. 22(c) 
required  that  a petition  for  appeal  be  filed  either 
through  personal  delivery  during  business  hours  or 
by  certified  mail.  The  Board  added  that  if  a party 
forwarded  a petition  by  any  other  means,  the  party 
did  so  at  risk  and  with  the  responsibility  of  follow- 
ing up  to  insure  that  the  petition  was  received. 
Noting  that  appellants  did  not  use  the  methods  of 
filing  specified  by  Board  regulations,  that  they  pro- 
vided no  evidence  of  the  actual  mailing  of  the  De- 
cember 1979  appeals,  and  that  the  regional  office 
had  no  record  of  receiving  the  appeals,  the  Board 
concluded  that  the  only  appeals  of  record  were  re- 
ceived on  May  4,  1981.  Noting  that  these  appeals 
were  almost  10  months  late,  the  Board  found  no  ba- 
sis for  excusing  the  untimeliness  of  the  appeals  and 
therefore  dismissed  them. 

In  a petition  for  review,  appellants  alleged  that 
to  dismiss  their  appeals  because  of  their  attorney’s 
untimely  filing  was  unfair  since  they  had  entrusted 
prosecution  of  their  case  to  the  attorney.  However, 
the  Board  noted  that  the  responsibility  for  the 
prosecution  of  an  appeal  remains  with  the  employ- 
ee, regardless  of  whether  he  is  represented  by 
counsel.  Accordingly,  the  Board  denied  the  petition 
for  review. 


RETIREMENT 

MERLE  LENOX  AND  MARGARET  LENOX 
(INTERVENOR)  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DA08318210253) 

MARGARET  LENOX  v.  OFFICE  OF  PERSON- 
NEL MANAGEMENT  (Docket  No. 
DA08318210396) 

June  10,  1983 

15.200;  15.240 

Merle  Lenox  retired  from  government  service  in 
1968  and  subsequently  married  Margaret  Lenox, 
appellant,  in  1972.  When  Mr.  Lenox  applied  for 
survivor  benefits  in  1978,  the  former  Civil  Service 
Commission  denied  his  request,  finding  that  it  had 
not  been  made  within  statutory  time  limits. 

According  to  the  record,  Mr.  Lenox  died  in  De- 
cember 1980.  Appellant  twice  contacted  the  Office 
of  Personnel  Management  (OPM)  to  notify  that 
agency  of  Mr.  Lenox’s  death  and  to  request  infor- 
mation about  her  insurance.  Consequently,  OPM 
made  appellant  a lump  sum  payment  of  $630.86. 
However,  in  September  1981,  appellant,  through 
her  congressman,  requested  a survivor  annuity. 
OPM  denied  appellant’s  request  and  also  issued  a 
reconsideration  decision  sustaining  the  denial.  Ap- 


pellant appealed  both  OPM  decisions.  The  Board’s 
presiding  official  found  appellant  entitled  to  a sur- 
vivor annuity;  however,  in  May  1982,  the  Board  re- 
opened appellant’s  case  to  determine  whether  the 
presiding  official  properly  considered  statutory 
provisions  in  finding  appellant  entitled  to  an  annui- 
ty. Also,  OPM  petitioned  for  review,  alleging  error 
by  the  presiding  official. 

The  Board  explained  that  Public  Law  91-658 
provided  that  an  employee  unmarried  at  the  time 
of  retirement  could  elect  to  accept  a reduction  in 
annuity  in  order  to  provide  survivor  benefits  to  a 
spouse  acquired  after  retirement.  However,  the 
Board  noted  that  under  5 U.S.C.  §8339(k)(2),  the 
employee  had  to  make  such  a choice  “. . . in  a 
signed  writing  received  in  the  Office  [OPM]  within 
1 year  after  such  marriage.”  The  Board  noted  that 
under  5 U.S.C.  §8341(b)(2) — upon  the  death  of  an 
employee — a widow  or  widower  was  entitled  to  a 
survivor  annuity.  Therefore,  it  found  that  when  an 
employee  retired  unmarried  and  later  married,  the 
requirements  of  5 U.S.C.  §8339(k)(2)  must  be  met 
or  waived,  if  appropriate,  before  a survivor  annui- 
ty may  be  awarded. 

According  to  the  record,  Mr.  Lenox  sent  OPM 
only  a “Designation  of  Beneficiary”  form,  which 
provided  that  his  benefiiciary  would  receive  a lump 
sum  payment  upon  his  death.  From  that  submis- 
sion, the  Board  could  not  find  that  OPM  should 
have  assumed  that  Mr.  Lenox  intended  to  elect  a 
reduced  annuity  to  provide  for  survivor  benefits. 
The  Board  determined  that  since  Mr.  Lenox  ex- 
pressed interest  in  electing  survivor  benefits  more 
than  six  years  after  his  marriage,  he  failed  to  com- 
ply with  5 U.S.C.  §8339(k)(2).  Concluding  that  the 
presiding  official  erred  in  finding  appellant  entitled 
to  a survivor  annuity,  the  Board  reversed  the  ini- 
tial decision. 


SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DALE  W.  YOHO  AND 
LAWRENCE  COUNTY,  PENNSYLVANIA 
(Docket  No.  HQ12068210016) 

June  10,  1983 

10.210;  10.213;  10.300;  16.131;  16.253 

The  Special  Counsel  charged  Dale  W.  Yoho,  re- 
spondent, with  violation  of  the  Hatch  Act.  Accord- 
ing to  the  record,  respondent,  executive  director  of 
a Comprehensive  Employment  and  Training  Act 
(CETA)  office,  had  his  name  placed  on  Democratic 
and  Republican  primary  ballots  as  a candidate  for 
area  school  director.  Although  the  Special  Counsel 
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warned  respondent  by  letter  that  his  candidacy  vi- 
olated the  Hatch  Act,  respondent  contended  that 
his  bipartisan  candidacy  was  actulally  participation 
in  a nonpartisan  election.  Respondent  was  elected 
to  the  office. 

The  Board’s  administrative  law  judge  issued  a 
recommended  decision  in  respondent’s  case,  con- 
sidering whether  a person  who  is  permitted  by 
state  statute  to  cross-file  as  a Democratic  and  a 
Republican  in  a local  election  violated  5 U.S.C. 

§ 1502(a)(3).  He  concluded  that  respondent’s  situa- 
tion was  provided  for  at  5 U.S.C.  §1503  which  stat- 
ed that  state  employees  may  be  a candidate  in  an 
election  “if  none  of  the  candidates  is  to  be  nomi- 
nated or  elected  ...  as  representing  a party  ...” 
The  Board  disagreed  with  the  administrative  law 
judge’s  conclusion. 

Citing  Harry  J.  Broering , 1 P.A.R.  778  (1955), 
the  Board  explained  that  if  a local  office  is  consid- 
ered nonpartisan  under  a state  election  law,  it  is 
presumed  that  the  election  will  be  within  the  scope 
of  the  nonpartisan  exception  to  the  Hatch  Act.  The 
Board  noted,  however,  that  this  presumption  may 
be  rebutted  by  evidence  that  the  election  is  parti- 
san. In  respondent’s  case,  Pennsylvania  statute 
prohibited  a person  from  being  a candidate  for  of- 
fice on  the  primary  ballot  of  more  than  one 
party — except  for  specified  elections,  including 
those  for  school  director.  Although  the  Supreme 
Court  of  Pennsylvania  stated  that  one  purpose  of 
the  exception  to  cross-filing  was  to  provide  for  non- 
partisan elections,  the  Board  stated  that  the  facts 
in  respondent’s  case  sufficiently  rebutted  the  pre- 
sumption that  the  election  for  school  director  was 
nonpartisan. 

The  Board  pointed  out  that  even  though  respon- 
dent cross-filed  for  the  office  and  the  political  par- 
ties remained  neutral,  one  candidate  on  the  ballot 
was  designated  only  as  a Democrat  and  another, 
only  as  a Republican.  The  Board  concluded  that 
these  candidates  were  representing  a party.  More- 
over, the  Board  found  that  since  respondent  was 
listed  as  both  a Democrat  and  a Republican,  he 
“must  be  viewed  as  ‘representing’  both  parties.” 
Thus,  the  Board  agreed  with  the  Special  Counsel 
and  found  that  respondent  violated  § 1502(a)(3). 

The  Board  addressed  whether  violation  of  the 
statute  warranted  respondent’s  removal.  The 
Board  noted  that  respondent  understood  state  stat- 
ute as  removing  the  office  of  school  director  from 
partisan  politics  and  determined  that  respondent 
did  not  deliberately  disregard  the  law.  The  Board 
also  noted  that  respondent  began  his  CETA  posi- 
tion in  1980,  after  serving  in  the  office  of  school  di- 
rector for  four  years.  No  supervisor  questioned  the 
propriety  of  respondent  holding  both  positions.  The 


Board  pointed  out  that  the  person  serving  in  the 
office  of  school  director  had  the  responsibility  of  es- 
tablishing policy,  but  no  day-to-day  administrative 
duties  or  control  over  expenditure  of  funds.  Noting 
that  respondent  received  no  funds  from  either  po- 
litical party  and  spent  no  money  on  his  campaign, 
the  Board  determined  that  there  was  no  “political 
coloring”  to  the  office  of  school  director.  Thus,  the 
Board  found  respondent’s  removal  unwarranted, 
even  though  he  violated  5 U.S.C.  § 1502(a)(3). 
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et No.  SF075282 10478;  June  8,  .1983)  10.111 
HARRIS,  George  R.  v.  Department  of  the  Navy 
(Docket  No.  PH07528210046;  June  14,  1983) 
1.368;  1.410 

HARRIS,  Suzanne  J.  v.  Internal  Revenue  Service 
(Docket  No.  SL531D81 10044;  June  8,  1983) 

4.212;  4.310;  9.110;  9.111;  10.1322;  11.114;  11.134 
HARRISON,  Stephanie  v.  Federal  Aviation  Ad- 
ministration (Docket  No.  SF075281F2530;  June 
9,  1983)  10.1211;  10.12111;  10.12112;  10.1213; 
10.12131 

HASKINS,  Charles  R.  v.  Department  of  the  Navy 
(Docket  No.  SF315H8210729;  June  16,  1983) 
6.125;  8.320;  8.3219 
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HAYES,  Loyce  E.  v.  Department  of  the  Navy 
(Docket  No.  DC075281 10859;  June  8,  1983)  ' 
1.3711;  1.400;  1.510;  10.130 
JACKSON,  Walter  L.  v.  Department  of  the  Army 
(Docket  No.  CH03518110617;  June  7,  1983) 

10.1321 

JONES,  Minnie  T.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DC07528210387; 
June  1,  1983)  1.000000;  1.311;  10.1322 
KIME,  Paul  v.  Department  of  the  Air  Force  (Dock- 
et No.  DA07528310311;  June  9,  1983)  10.111; 
10.1211;  10.1322 

LAMORGE,  Francis  W.  v.  Department  of  Agricul- 
ture (Docket  No.  BN075209027ADD;  June  22, 
1983)  14.500;  14.510;  14.550 
LEONE,  Anthony  G.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  DA075281F1613;  June  9,  1983)  10.1211; 
10.12111;  10.12112;  10.12151 
LIZEWSKI,  Edward  v.  Department  of  the  Army 
(Docket  No.  SL315H8310007;  June  10,  1983) 
6.125;  8.321;  8.3212 

McCORMACK,  Patrick  W.  v.  Department  of 
Transportation  (Docket  No.  DC075281F1056; 
June  23,  1983)  1.410;  8.290;  10.132;  10.1322 
McKAY,  Joseph  P.  v.  Department  of  the  Navy 
(Docket  No.  PH075281 10665;  June  7,  1983) 

10.1321 

MAILLET,  George  L.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  DC075281F1023;  June  2,  1983)  8.290; 
8.291131;  8.29142;  8.29145 
MARSHALL,  David  v.  U.S.  Postal  Service  (Dock- 
et No.  AT035382 10506;  June  22,  1983)  4.212; 
6.1257;  8.431 

MARSHECK,  James  v.  Department  of  Transpor- 
tation (Docket  No.  DC075281F1024;  June  14, 
1983)  8.290;  10.400 

MASSIE,  Kathy  L.  v.  Department  of  Transporta- 
tion (Docket  No.  DC075281F1028;  June  14,  1983) 
1.311;  8.290;  8.29122;  8.2913;  8.291312 
MILES,  Fulton  G.,  Sr.  v.  U.S.  Postal  Service 
(Docket  No.  DA07528310174;  June  14,  1983) 
10.1113;  10.12111;  14.600 

MOORE,  Janet  A.  v.  Department  of  State  (Docket 
No.  DC075281 10679;  June  16,  1983)  1.121; 

6.1258;  10.1211;  17.400 

MOORE,  Janet  T.  v.  Department  of  Transporta- 
tion (Docket  No.  AT075281F254;  June  23,  1983) 

10.1322 

MORLEY,  Howard  V.  v.  Defense  Logistics  Agen- 
cy (Docket  No.  CH34438210757;  June  16,  1983) 
6.1252;  14.500 

MORSE,  Richard  L.  v.  Department  of  the  Treas- 
ury (Docket  No.  DC07528211545;  June  10,  1983) 
10.111;  10.420 

NATHAN,  Doris  L.  v.  Office  of  Personnel  Man- 


agement (Docket  No.  PH831L8210561;  June  7, 
1983)  10.1112;  10.1322;  15.13112;  15.1331 
NAVIELLO,  Michael  v.  Office  of  Personnel  Man- 
agement (Docket  No.  NY831L81 10401ADD; 

June  8,  1983)  10.12143;  14.520;  14.560;  14.570 
NODVEDT,  Larry  C.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  CH075281F2515;  June  28,  1983)  (See 
ANDERSON,  Danny  L.) 

O’BRIEN,  Donald  C.  v.  Department  of  Transpor- 
tation (Docket  No.  SL075281F0480;  June  28, 
1983)  4.125;  4.200;  4.260;  8.290;  8.291131;  8.2913 
O’LOUGHLIN,  Dennis  J.  v.  Department  of  Trans- 
portation (Docket  No.  DA075281F1258;  June  14, 
1983)  (See  TANNER,  Thomas  F.) 

OOMS,  Patricia  T.  v.  Department  of  the  Treasury 
(Docket  No.  CH07528110400;  June  8,  1983)  1.369; 
1.510;  1.513;  4.210;  10.1322 
PHENIOUS,  Arvise  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC831L8211302;  June  7, 
1983)  15.13112;  15.1331 

RAVE,  Ramona  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  NY831L8210624;  June  14, 
1983)  10.1322;  15.13112 

ROGERS,  Robert  A.  v.  Internal  Revenue  Service 
(Docket  No.  AT315H8310062;  June  3,  1983) 
6.125;  8.320;  8.3212;  10.132;  10.1322 
SALLETTE,  Samuel  v.  Department  of  the  Air 
Force  (Docket  No.  AT07528110701;  June  23, 
1983)  10.1321 

SANBORN,  Joan  T.  v.  Department  of  the  Navy 
(Docket  No.  AT34438211165;  June  28,  1983) 
6.120;  6.1257;  10.122 

SEUBERT,  Kevin  B.  v.  Department  of  the  Treas- 
ury (Docket  No.  DC315H8310161;  June  22,  1983) 
4.212;  6.125;  8.320;  8.322;  10.12111;  10.1215 
SHEPLEY,  John  R.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  PH075281F1122;  June  14,  1983)  1.410;  4.212; 
8.290;  8.2911;  8.29113;  8.291131;  8.2913 
SLY,  William  K.  v.  Department  of  Transportation 
(Docket  No.  DC075281F1116;  June  28,  1983) 

I. 311;  8.290;  8.291111;  8.291131;  8.29121; 

8.29122;  8.29145 

SMIESZEK,  Edward  J.  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration 
(Docket  No.  CH075281F2956;  June  16,  1983) 
8.290;  10.12111;  10.12112 
SMITH,  Donald  I.  v.  Department  of  Transporta- 
tion (Docket  No.  DA075281F1889;  June  28,  1983) 
10.132 

SNARE,  David  L.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  NY075281F1260;  June  24,  1983)  1.315;  8.290; 
8.29123;  8.291312;  8.29145;  10.1322 
TANNER,  Thomas  F.  and  O’LOUGHLIN,  Dennis 

J.  v.  Department  of  Transportation  (Docket  Nos. 
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DA075281F1153  and  DA075281F1258;  June  14, 
1983)  8.290;  8.29113;  8.291251;  8.2913;  8.29145 
TAYLOR,  Leroy  A.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  AT075281F2661;  June  30,  1983)  4.260;  8.290; 
8.29111;  8.29122 

TONOLLI,  Colleen  K.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  CH075281F3135;  June  28,  1983)  (See 
ANDERSON,  Danny  L.) 

TRUAN,  Curtis  H.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10529;  June  22,  1983) 
1.131;  1.300;  1.513;  1.562;  7.110 
VARANO,  Samuel  v.  Department  of  the  Army 
(Docket  No.  PH531D8210543;  June  14,  1983) 
3.131;  6.122;  9.324;  10.12111;  10.1322 
VEHEC,  Stephen  A.  v.  Department  of  Transpor- 
tation (Docket  No.  DC075281F1148;  June  16, 
1983)  8.290;  8.29122;  8.29142 
WALLACE,  Walter  H.,  Jr.  v.  Department  of  Ag- 
riculture (Docket  No.  DE075281 10194;  June  2, 
1983)  1.650;  3.1313;  3.1321;  3.1322;  10.122 
WANNAMAKER,  Catherine  A.  v.  Office  of  Per- 
sonnel Management  (Docket  No.  AT831L8210749; 
June  7,  1983)  15.13112;  15.135 
WAYMON,  Theodore  A.  v.  Department  of  the 
Army  (Docket  No.  PH075281 10448;  June  7,  1983) 
1.345;  1.650;  4.212 

WEBB,  Myron  v.  U.S.  Postal  Service  (Docket  No. 

CH07527990067;  June  23,  1983)  10.1321 
WILLIAMS,  Mable  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF831L8010502;  June  1, 
1983)  4.210;  4.250;  15.13112;  15.1331;  15.134; 
15.135 


SHORT  DENIALS  AND  DISMISSALS 

ABRAMSKY,  Louis  L.  v.  Consumer  Product  Safe- 
ty Commission  (Docket  No.  NY035282 10527; 
June  1,  1983) 

ALLEN,  Lucy  L.  v.  Office  of  Personnel  Manage- 
ment and  Veterans  Administration  (Docket  No. 
PH831L8210480;  June  24,  1983) 

ALLEN,  Quentin  v.  Department  of  the  Interior 
(Docket  No.  DE03518210266;  June  24,  1983) 
ASBELL,  Janet  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SL831L8210152ADD;  June  14, 
1983) 

ASHLEY,  Clarence  v.  Department  of  Justice 
(Docket  No.  AT315H8310265;  June  1,  1983) 
ATKINSON,  Frank  E.  v.  Department  of  Trans- 
portation (Docket  No.  AT075281F2499;  June  14, 
1983) 

AVANT,  Arthur  L.  v.  U.S.  Postal  Service  (Docket 
No.  AT0752811246;  June  16,  1983) 

BACKFIELD,  Joseph  v.  Office  of  Personnel  Man- 


agement (Docket  No.  PH831L8210590;  June  28, 
1983) 

BATTLE,  Cornelia  v.  Veterans  Administration 
(Docket  No.  AT07528310143;  June  16,  1983) 
BEAMAN,  Thomas  E.  v.  Department  of  the  Air 
Force  (Docket  No.  AT34438310024;  June  28, 

1983) 

BUEHLER,  Ernest  v.  Department  of  Energy 
(Docket  No.  NY075281 10372;  June  14,  1983) 
CARLSON,  Elsie  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831L8210579;  June  24, 
1983) 

CHANTENGCO,  Dominador  v.  Merit  Systems 
Protection  Board  (Docket  No.  HQ315H8310005; 
June  22,  1983) 

CHERRY,  Calvin  v.  Department  of  Health  and 
Human  Services  (Docket  No.  PH07528110642; 
June  1,  1983) 

DALZIN,  Harold  W.  v.  U.S.  Postal  Service  (Dock- 
et No.  DA07528310300;  June  14,  1983) 

DANIEL,  Jerome  L.  v.  District  of  Columbia  Gov- 
ernment (Docket  No.  DC03518210462ADD;  June 
7,  1983) 

DAVIS,  Curtis  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8210823;  June  22, 

1983) 

FAHLBERG,  Sven  N.  v.  Department  of  the  Army 
(Docket  No.  DC07528210809;  June  8,  1983) 
FERRER,  Antonio  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF08318210047;  June  14,  1983) 
FIELDS,  Horace  v.  Bureau  of  Engraving  and 
Printing  (Docket  No.  DC344383 10237;  June  6, 
1983) 

GEYER,  George  v.  Department  of  Transportation 
(Docket  No.  NY075281 10330;  June  1,  1983) 
GLADDEN,  Frankie  v.  Government  of  the  District 
of  Columbia  (Docket  No.  DC07528210391;  June 
30,  1983) 

GOODMAN,  Harry  v.  Department  of  the  Army 
(Docket  No.  SF07528210288;  June  8,  1983) 
GOODWIN,  Linda  J.  v.  National  Endowment  for 
the  Humanities  (Docket  No.  DC075281 10712; 
June  7,  1983) 

GREEN,  Mozelle  P.  v.  Internal  Revenue  Service 
(Docket  No.  AT07528211267;  June  7,  1983) 
HANTON,  William  H.  v.  Department  of  the  Navy 
(Docket  No.  NY07528210634;  June  14,  1983) 
HARRIS,  Erwin  D.  v.  Veterans  Administration 
(Docket  No.  BN07528010016COMP;  June  10, 
1983) 

HARRIS,  Roger  A.  v.  U.S.  Postal  Service  (Docket 
No.  NY07528210533;  June  22,  1983) 

HERRERA,  Eddie  v.  U.S.  Postal  Service  (Docket 
No.  DA34438310048;  June  6,  1983) 
HORSTMANN,  Bertha  v.  Department  of  the 
Army  (Docket  No.  DA315H8210731;  June  22, 
1983) 
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HYDE,  Melton  v.  General  Services  Administration 
(Docket  No.  NY07528210590;  June  1,  1983) 
JONES,  Elisabeth  v.  Department  of  the  Navy 
(Docket  No.  PH075282 10651;  June  22,  1983) 
JONES,  Tony  v.  Department  of  the  Navy  (Docket 
No.  AT07528210750;  June  22,  1983) 

JONES,  William  R.  v.  Department  of  the  Air 
Force  (Docket  No.  DA07528210352;  June  9,  1983) 
KAISER,  Charles  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DA08318210296;  June  16, 
1983) 

KEMPNER,  William  C.  v.  Federal  Aviation  Ad- 
ministration (Docket  No.  NY315H8210683;  June 
14,  1983) 

LANCASTER,  Michael  G.  v.  Department  of 
Transportation,  Federal  Aviation  Administration 
(Docket  No.  SL075281F0450;  June  10,  1983) 
LENION,  Vilma  L.  v.  Department  of  the  Army 
(Docket  No.  DA07528210413;  June  10,  1983) 
LYNN,  Milton  M.  v.  Veterans  Administration 
(Docket  No.  AT075283 10306;  June  30,  1983) 
MARTIN,  James  R.  v.  National  Aeronautics  and 
Space  Administration  (Docket  No. 
AT075281111202;  June  14,  1983) 

MARTINEZ,  Robert  A.  v.  Defense  Mapping 
Agency  (Docket  No.  DA531D8210673;  June  17, 
1983)  * 

MATHIS,  Charles  O.  v.  U.S.  Postal  Service  (Dock- 
et No.  AT07528210612ADD;  June  28,  1983) 
MAUGERI,  Terry  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  NY075281F0656;  June  10,  1983) 

MUNROE,  Western  v.  U.S.  Postal  Service  (Dock- 
et No.  SF07528210458;  June  7,  1983) 

MYERS,  Edward  O.  v.  Department  of  Housing 
and  Urban  Development  (Docket  No. 
SE07528210062;  June  7,  1983) 

NEVINS,  Gloria  J.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528210083;  June  28,  1983) 
NOLAND,  Harold  v.  Tennessee  Valley  Authority 
(Docket  No.  AT035181 10498;  June  8^,  1983) 
O’DONNELL,  Michael  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration 
(Docket  No.  PH075281F1003;  June  1,  1983) 
O’NEILL,  Eleanor  Kelly  v.  Department  of  the 
Army  (Docket  No.  AT315H8310264;  June  22, 
1983) 

PARSONS,  Grace  H.  v.  Internal  Revenue  Service 
(Docket  No.  PH03518310018;  June  7,  1983) 
POWERS,  Louise  D.  v.  Department  of  the  Army 
(Docket  No.  DC531D8210700ADD;  June  22, 

1983) 

ROSS,  John  W.  v.  Department  of  Agriculture 
(Docket  No.  SL03518210304;  June  24,  1983) 
RUBIN,  Allan  J.  v.  Department  of  the  Navy 
(Docket  No.  PH531D8210272ADD;  June  8,  1983) 
SAVAGE,  Nina  L.  v.  Office  of  Personnel  Manage- 


ment (Docket  No.  PH831L8210615;  June  23, 

1983) 

SAXON,  Kerney  v.  Department  of  the  Air  Force 
(Docket  No.  AT344381 10781;  June  7,  1983) 
SCHOEN,  Willard  E.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DE34438310034;  June  7. 
1983) 

SIMMONS,  Blanche  (Shaver)  v.  Veterans  Admin- 
istration (Docket  No.  SF07528210466;  June  17, 
1983) 

SMITH,  Ronald  v.  Defense  Logistics  Agency 
(Docket  No.  NY300A8310034;  June  30,  1983) 
SNOWBERGER,  John  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DA831L8210684;  June  8, 
1983) 

STEVENS,  Marjorie  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF831L81 10942 ADD;  June 
14,  1983) 

STOCKTON,  Francine  v.  Department  of  Transpor- 
tation (Docket  No.  DC07528090128ADD;  June  1, 
1983) 

TERRELL,  Gertrude  R.  v.  Office  of  Personnel 
Management  (Docket  No.  PH831L8210370;  June 
22,  1983) 

THRASHER,  Kenneth  D.  v.  Department  of  Jus- 
tice (Docket  No.  SL07528210179;  June  17,  1983) 
TRENT,  Richard  S.,  Jr.  v.  U.S.  Postal  Service 
(Docket  No.  DC075281 10803;  June  8,  1983) 
TYLER,  Chaneta  B.  v.  Department  of  Commerce 
(Docket  No.  DC07528211514;  June  10,  1983) 
WALDMAN,  Richard  J.  v.  Depai’tment  of  the 
Treasury  (Docket  No.  DC043281 10595;  June  30, 
1983) 

WALKER,  Ethan  v.  Veterans  Administration 
(Docket  No.  CH315H8210699;  June  14,  1983) 
WARREN,  George  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC07318310575;  June  3, 
1983) 

WASHINGTON,  Ernest  S.  v.  Department  of  the 
Treasury  (Docket  No.  DC03518310043;  June  22, 
1983) 

WHALEN,  John  F.  v.  Department  of  Agriculture 
(Docket  No.  PH531D8110652ADD;  June  22, 

1983) 

YOUNG,  Alma  R.  v.  Department  of  Agriculture 
(Docket  No.  DC07528211376;  June  14,  1983) 
YOUNG,  DeWitt  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8211139;  June  28, 
1983) 

ZAINO,  Angelo  V.  v.  Department  of  the  Treasury 
(Docket  No.  NY34438210596;  June  1,  1983) 

REQUEST  TO  FILE  RESPONSE 

DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES,  SOCIAL  SECURITY  ADMINIS- 
TRATION v.  James  L.  Davis,  Jr.,  Administra- 
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tive  Law  Judge  (Docket  No.  HQ75218210026; 
June  14,  1983) 

ERRATA 

SPECIAL  COUNSEL  v.  Dale  W.  Yoho  and 
Lawrence  County,  Pennsylvania  (Docket  No. 
HQ12068210016;  June  16,  1983) 

TRUAN,  Curtis  H.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10529;  June  29,  1983) 
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CASE  SUMMARIES 


ADVERSE  ACTIONS 

DELLAREESE  L.  GRIFFIN  v.  DEPARTMENT 
OF  THE  ARMY  (Docket  No.  DC07528210399) 

July  28,  1983 

1.311;  1.400;  1.410;  3.140;  3.410;  3.420 

Appellant,  a supply  clerk,  was  removed  for  a 
third  offense  of  absence  without  leave  (AWOL). 
Specifically,  the  agency  charged  that  appellant  nei- 
ther reported  for  work  nor  properly  requested 
leave  on  September  28,  1981.  According  to  the  rec- 
ord, appellant  received  a summons  ordering  her  to 
appear  in  court  on  Monday,  September  28.  On  Fri- 
day, September  25,  she  left  a note  on  her  supervi- 
sor’s desk  stating  that  she  would  be  late  on  Mon- 
day, that  she  had  signed  a leave  slip,  and  that  she 
would  definitely  be  in.  Appellant  testified  that  be- 
cause her  supervisor  was  in  a meeting,  she  did  not 
see  him  that  day.  She  also  mentioned  that  she  in- 
tended to  tell  her  second  level  supervisor  but  neg- 
lected to  do  so  since  she  became  busy.  Though  she 
showed  the  summons  to  her  supervisor  on  Septem- 
ber 29,  he  denied  her  leave  request  because  it  was 
not  properly  made. 

When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  found  that  the  agency 
had  proven  the  AWOL  charge.  However,  she  re- 
duced the  penalty  to  a ten-day  suspension. 

In  a petition  for  review,  the  agency  contended 
that  the  presiding  official  misapplied  Douglas  v. 
Veterans  Administration,  5 MSPB  313  (1981), 
when  she  reduced  the  penalty.  The  Board  agreed, 
noting  that  the  presiding  official  had  considered 
the  mitigating  circumstances  surrounding  appel- 
lant’s offense,  but  had  failed  to  consider  other  per- 
tinent factors  under  Douglas.  These  factors  includ- 
ed the  seriousness  of  appellant’s  offense,  her  past 
disciplinary  record,  her  work  record  and  length  of 
service,  the  consistency  of  the  penalty  with  the 
agency’s  table  of  penalties,  whether  appellant  was 
on  notice  of  rules  she  had  violated,  and  whether 
she  had  potential  for  rehabilitation. 

The  Board  noted  that  appellant  had  been  sus- 
pended twice  previously  for  AWOL  in  the  preced- 
ing five  months  and  that  she  had  been  counselled  as 
to  proper  procedures  for  requesting  leave.  The 


Board  also  pointed  out  that  the  agency’s  table  of 
penalties  indicated  that  for  a third  AWOL  offense, 
removal  was  within  the  suggested  guidelines  for 
penalties.  Though  the  Board  noted  that  appellant 
had  four  and  one-half  years  of  satisfactory  per- 
formance with  the  agency,  it  determined  that  the 
other  factors  made  the  penalty  of  removal 
reasonable. 

The  Board  also  addressed  appellant’s  allegation 
that  her  removal  was  based  on  sex  discrimination. 
Though  the  presiding  official  determined  that  she 
did  not  need  to  make  a finding  regarding  discrimi- 
nation since  the  agency  failed  to  meet  its  burden  of 
proof  on  the  penalty  issue,  the  Board  disagreed. 
The  Board  considered  the  matter,  but  found  no  in- 
dication that  the  agency  had  tolerated  the  AWOL 
offenses  of  male  employees.  Thus,  it  found  that  ap- 
pellant failed  to  establish  a pri.ma  facie  case  of  sex 
discrimination.  Therefore,  the  Board  affirmed  the 
initial  decision  as  modified. 

RICHARD  M.  JOHNSON  v.  DEPARTMENT  OF 
THE  TREASURY  (Docket  No.  CH07528090026) 
July  22,  1983 

1.344;  1.345;  1.368;  1.400;  1.410;  8.230;  14.700 

Appellant,  a supervisory  criminal  investigator, 
was  removed  for  misuse  of  a government  credit 
card.  According  to  the  record,  on  37  occasions,  ap- 
pellant used  a government  credit  card  to  pay  for 
gasoline  and  service  for  his  own  vehicle.  Although 
appellant  purchased  the  gas  mostly  for  use  during 
official  business,  he  had  no  authority  to  use  the 
credit  card  in  that  manner. 

When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  sustained  the  removal. 
However,  the  Board  subsequently  remanded  the 
case  to  the  regional  office  because  of  errors  by  the 
presiding  official.  After  complying  with  the  Board’s 
remand  order  to  consider  appellant’s  case  further, 
the  presiding  official  again  sustained  appellant’s  re- 
moval. Appellant  petitioned  for  review. 

The  Board  addressed  appellant’s  allegation  that 
the  agency  removed  him  based  on  unstated  charges 
of  fraud  and  “double  dipping” — that  is,  that  appel- 
lant was  being  reimbursed  for  mileage  by  submit- 
ting travel  vouchers  while  simultaneously  using  the 
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government  credit  card  to  buy  gasoline  for  his  own 
vehicle.  The  Board  noted  that  the  agency  may  have 
been  able  to  charge  appellant  with  more  serious  of- 
fenses than  it  did.  However,  since  the  agency 
charged  appellant  only  with  misuse  of  the  credit 
card,  the  Board  stated  that  it  would  only  consider 
that  charge. 

Regarding  whether  the  removal  penalty  was  rea- 
sonable, the  Board  considered  several  factors,  in- 
cluding the  seriousness  of  the  conduct,  appellant’s 
job  level,  his  work  and  disciplinary  record,  and  the 
effect  of  appellant’s  conduct  on  his  superiors’  confi- 
dence in  his  abilities.  The  Board  noted  that  appel- 
lant was  in  a sensitive  position  in  criminal  investi- 
gation, and  thus  was  subject  to  a necessarily  high 
standard  of  conduct.  Moreover,  the  Board  pointed 
out  that  appellant  was  a supervisor,  responsible  for 
monitoring  the  travel  vouchers  of  his  subordinates 
and  for  instructing  them  in  the  proper  use  of  gov- 
ernment credit  cards. 

The  Board  also  considered  evidence  which  indi- 
cated that  appellant  had  been  an  exceptional  crimi- 
nal investigator  fo  18  years.  The  agency  deciding 
official  testified  that  although  appellant’s  adminis- 
trative and  supervisory  capabilities  were  a prob- 
lem, his  investigative  talents  were  highy  regarded. 
The  Board  also  noted  that  appellant  had  no  previ- 
ous disciplinary  record. 

The  Board  pointed  out  that  appellant’s  superiors 
never  discussed  with  him  proper  use  of  a govern- 
ment credit  card.  The  Board  also  noted  that  appel- 
lant was  not  on  notice  that  his  conduct  violated 
agency  regulations.  The  agency’s  handbook  on  mo- 
tor vehicles  stated  only  that  an  employee  was  to  be 
reimbursed  for  expenses  incurred  in  using  a pri- 
vately owned  vehicle.  However,  the  Board  deter- 
mined that  no  agency  rule  or  regulation  prohibited 
the  use  of  a government  credit  card  to  purchase 
gas  and  services  for  a private  vehicle  used  on  offi- 
cial business. 

The  deciding  official  testified  that  his  confidence 
in  appellant’s  ability  to  do  his  job  had  been  affected 
by  appellant’s  offense.  However,  the  Board  dis- 
counted this  testimony,  noting  that  the  deciding  of- 
ficial repeatedly  referred  to  fraud  and  double 
dipping — two  offenses  for  which  appellant  was  not 
charged.  The  Board  determined  that  the  sustained 
charge — that  appellant  misused  the  credit 
card — did  not  affect  appellant’s  honesty  and  integ- 
rity. Therefore,  the  Board  found  the  penalty  of  re- 
moval too  harsh.  It  affirmed  the  initial  decision  as 
modified,  ordering  the  agency  to  demote  appellant 
to  a non-supervisory  criminal  investigator  position. 


JURISDICTION 

JOHN  J.  SALZMANN,  EUGENE  MALY,  ISHKA 
JENSEN,  AND  PETER  JENSEN  v.  DEPART- 
MENT OF  THE  ARMY  (Docket  No. 
HQ71218310011) 

July  6,  1983 

6.110;  6.120;  6.1242;  6.1252;  6.1257;  18.000000 

Appellants,  training  instructors,  alleged  that 
they  were  not  selected  for  a higher  graded  position 
because  of  their  Czechoslovakian  ancestry.  When 
appellants  appealed  to  the  Board’s  regional  office, 
the  presiding  official  issued  show  cause  orders,  di- 
recting appellants  to  indicate  why  the  appeal 
should  be  accepted  as  being  within  the  Board’s  ap- 
pellate jurisdiction.  When  appellants  and  the  agen- 
cy responded  to  the  order  to  show  cause,  the 
presiding  official  determined  that  the  matters 
raised  by  appellants  were  under  the  Board’s  origi- 
nal jurisdiction.  Therefore,  appellant’s  case  was 
forwarded  to  Board  headquarters  for  processing. 

The  Board  explained  that  under  5 C.F.R. 
§1201.2,  it  has  original  jurisdiction  over  cases  in 
which  no  formal  agency  action  has  been  taken — in- 
cluding cases  initiated  by  the  Special  Counsel, 
cases  regarding  Senior  Executive  Service  remov- 
als, cases  regarding  the  Federal  Employee  Flexi- 
ble and  Compressed  Work  Schedule  Act,  and  cases 
against  administrative  law  judges.  It  pointed  out, 
however,  that  appellants’  case  involved  a formal 
agency  action — the  filling  of  the  higher  graded  po- 
sition. Moreover,  the  Board  noted  that  appellants’ 
case  was  not  an  original  jurisdiction  matter  as  de- 
scribed under  5 C.F.R.  §1201.2.  Thus,  the  Board 
concluded  that  it  did  not  have  original  jurisdiction 
over  the  matter  of  appellants  not  being  selected  for 
the  position  in  question. 

The  Board  addressed  appellants’  argument  that 
the  Board  had  jurisdiction  of  their  case  under  5 
C.F.R.  §300. 104(a).  The  Board  disagreed,  noting 
that  the  section  referred  only  to  employment  prac- 
tices applied  to  an  employee  by  the  Office  of  Per- 
sonnel Management  (OPM).  The  Board  stated  that 
in  appellants’  case,  the  agency — not  OPM — was  re- 
sponsible for  the  action  being  appealed.  Appellants 
also  contended  that  the  Board  had  jurisdiction  of 
their  case  under  5 C.F.R.  §1201. 3(a).  The  Board 
explained  that  this  provision  concerned  “actions 
under  Board  appellate  jurisdiction  as  a result  of  an 
OPM  regulation  establishing  such  jurisdiction.” 

The  Board  agreed  with  the  presiding  official’s  point 
that  OPM  regulations  have  established  appellate 
jurisdiction  over  selection  actions  only  when 
reemployment  or  restoration  rights  are  involved 
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under  5 C.F.R.  Parts  352  and  353.  The  Board  not- 
ed that  neither  reemployment  nor  restoration 
rights  were  at  issue  in  appellants’  case. 

Regarding  appellants’  claim  that  they  were  dis- 
criminated against  because  of  national  origin,  the 
Board  stated  that  it  did  not  have  jurisdiction  over 
the  allegation  of  discrimination  “in  the  absence  of 
an  otherwise  appealable  matter.”  Finding  that  ap- 
pellants’ case  was  neither  within  the  original  nor 
appellate  jurisdiction  of  the  Board,  the  Board  dis- 
missed appellants’  appeal. 


PRACTICES  AND  PROCEDURES 

PHILLIP  PRESLEY  v.  VETERANS  ADMINIS- 
TRATION (Docket  No.  CH075281 10292) 

July  5,  1983 

2.210;  4.310;  10.118;  10.119 

When  the  Board’s  presiding  official  sustained  the 
agency’s  action  removing  appellant,  appellant  peti- 
tioned for  review.  He  alleged  that  the  presiding 
official — in  permitting  appellant  to  testify  as  an 
agency  witness  without  having  been  subpoenaed — 
cased  appellant  to  incriminate  himself  and  thus  vio- 
lated fifth  and  fourteenth  amendment  due  process 
rights. 

The  Board  pointed  out  that  although  appellant 
was  included  in  a list  of  witnesses  requested  by  the 
agency,  he  did  not,  before  the  hearing,  object  to 
appearing  as  a witness.  Citing  O'Neil  v.  Depart- 
ment of  Transportation,  MSPB  Docket  No. 
BN07528110063  (June  21,  1982),  the  Board  ex- 
plained that  an  appellant  may  choose  not  to  testify 
on  his  own  behalf  but  does  not  have  the  right  to 
prevent  the  agency  from  calling  him  as  a witness. 
The  Board  added  that  nothing  in  statutes  or  regu- 
lations required  an  agency  to  subpoena  an  individu- 
al who  does  not  object  to  appearing  as  a witness. 
Since  a subpoena  was  therefore  unnecessary  in  ap- 
pellant’s case,  the  Board  found  no  indication  that 
the  agency  prejudiced  appellant’s  rights. 

Appellant  also  argued  that  the  presiding  official 
denied  him  his  right  to  representation  by  overrul- 
ing his  representative’s  objections  to  certain  ques- 
tions. The  Board  noted  that  at  the  hearing,  the 
presiding  official  stated  that  she  would  overrule 
the  representative’s  objections  to  questions  which 
would  not  tend  to  incriminate  appellant  in  a crimi- 
nal action.  The  Board  explained  that  according  to 
Ashford  v.  Department  of  Justice,  6 MSPB  389, 
393  (1981)  the  right  to  remain  silent  applies  only 
when  there  is  reasonable  belief  that  statements 
elicited  would  be  used  in  a criminal  proceeding. 


The  Board  found  no  evidence  that  criminal  pro- 
ceedings against  appellant  were  either  pending  or 
being  considered.  Noting  that  the  presiding  official 
did  not  sustain  appellant’s  removal  merely  on  ap- 
pellant’s testimony,  the  Board  pointed  out  that  the 
agency  met  its  burden  to  prove  its  charges  against 
appellant,  even  without  appellant’s  testimony. 
Therefore,  the  Board  denied  appellant’s  petition 
for  review. 

PETER  J.  SANISLO  v.  DEPARTMENT  OF 
TRANSPORTATION,  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  No. 

NY075281F0758) 

July  6,  1983 

8.29125;  10.1111;  10.1112;  10.1215;  10.122 

The  agency  removed  appellant,  an  air  traffic  con- 
trol specialist,  for  participating  in  a strike  and  for 
absence  without  leave.  Appellant  appealed  to  the 
Board’s  regional  office,  and  the  presiding  official 
sustained  his  removal.  Appellant  filed  a petition  for 
review,  alleging  that  he  was  denied  the  opportuni- 
ty to  testify  on  his  own  behalf  and  to  present  his 
case. 

According  to  the  record,  at  the  hearing,  two 
witnesses  testified  on  behalf  of  the  agency,  but  ap- 
pellant did  not  present  any  evidence  except  that 
obtained  through  cross-examination.  Appellant’s 
counsel  expresed  his  intent  to  recall  one  of  the 
agency  witnesses,  as  well  as  to  call  appellant  and 
other  witnesses.  However,  after  the  agency  pre- 
sented its  case,  the  presiding  official  requested 
that  appellant  provide  proof  on  his  affirmative  de- 
fense of  coercion,  and  the  hearing  was  adjourned. 
After  reviewing  the  information  appellant  sub- 
mitted in  response  to  the  request,  the  presiding  of- 
ficial denied  appellant’s  request  to  continue  the 
hearing,  finding  that  appellant  could  not  establish 
an  affirmative  defense.  The  presiding  official  also 
noted  that  appellant  had  conceded  at  the  hearing 
that  his  remaining  defenses  involved  legal  rather 
than  factual  issues,  apparently  finding  that  appel- 
lant had  waived  his  right  to  a hearing. 

The  Board  stated  that  appellant’s  indication  that 
his  defenses  other  than  coercion  involved  legal  is- 
sues could  not  be  construed  as  a waiver  to  his  right 
to  a hearing.  The  Board  explained  that  a finding 
that  a legal  right  has  been  waived  “must  be  sup- 
ported by  a clear,  unequivocal,  and  decisive  act  of 
the  party  showing  such  a purpose  or  acts 
amounting  to  estoppel  on  his  part.”  The  Board 
pointed  out  that  in  appellant’s  case,  the  record 
clearly  showed  that  appellant  wanted  to  have  a 
hearing. 
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The  Board  also  noted  appellant’s  request  in  his 
petition  for  review  that  if  the  Board  remanded  his 
case,  a new  hearing  be  held  before  a presiding  offi- 
cial other  than  the  original  presiding  official.  Ap- 
pellant argued  that  the  original  presiding  official’s 
adverse  ruling  in  his  case  would  create  a bias  and 
make  an  impartial  hearing  impossible.  The  Board 
disagreed,  stating  that  a presiding  official’s  incor- 
rect ruling,  standing  alone,  was  not  evidence  of 
bias.  Therefore,  the  Board  vacated  the  initial  deci- 
sion and  remanded  the  case  to  the  regional  office  so 
that  the  hearing  could  be  reconvened. 

SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF  DE- 
FENSE (Docket  No.  HQ12088210049) 

March  22,  1983 

10.21243;  14.600 

The  Special  Counsel  filed  a motion  requesting 
the  Board  to  approve  an  agreement  between  the 
Special  Counsel  and  the  agency.  The  agreement 
provided  that  the  agency  would  rescind  the  demo- 
tion and  reassignment  of  Daniel  DeCarlo  and  that 
the  Special  Counsel  would  petition  the  Board  to  ap- 
prove the  agreement  and  to  vacate  the  stay  order 
in  Mr.  DeCarlo’s  case.  The  Board  noted  that  this 
was  the  first  time  it  had  been  asked  to  approve  a 
settlement  agreement  in  a stay  proceeding. 

Citing  Richardson  v.  Environmental  Protection 
Agency , 5 MSPB  289  (1981),  the  Board  explained 
that  it  has  the  authority  to  approve  and  enforce  a 
settlement  agreement  in  a case  arising  under  its 
appellate  jurisdiction  if  the  agreement  is  legal, 
reached  freely  by  the  parties,  and  entered  into  the 
record.  The  Board  added  that  its  approval  would 
give  the  settlement  agreement  the  effect  of  a final 
judgment.  However,  the  Board  stressed  that  its 
authority  to  issue  stays  differed  from  its  authority 
to  adjudicate  appeals  in  that  for  appeals,  the  Board 
could  issue  final  decisions  on  the  merits.  The  Board 
explained  that  in  comparison,  stays  were  interim 
measures,  and  the  Board  neither  addressed  the 
merits  nor  issued  final  judgments  in  stay  proceed- 
ings. The  Board  noted  that  it  does  not  address  the 
merits  and  issue  a final  decision  on  matters  raised 
in  a stay  proceeding  until  the  Special  Counsel  files 
a request  for  corrective  action  under  5 U.S.C. 
§1206.  Therefore,  the  Board  found  that  since  the 
settlement  agreement  in  Mr.  DeCarlo’s  case  would 


provide  permanent — not  interim — relief,  “it  ex- 
ceeds the  relief  which  the  Board  is  authorized  to 
order  under  5 U.S.C.  §1208.”  Accordingly,  the 
Board  dismissed  the  Special  Counsel’s  motion. 

DISSENTING  OPINION  OF  MEMBER  DENNIS 
M.  DEVANEY 

July  8,  1983 

Member  Dennis  M.  Devaney  issued  an  opinion 
dissenting  from  the  Board’s  March  22,  1983  order 
in  this  case  involving  Daniel  DeCarlo. 

Member  Devaney  found  the  Board’s  interpreta- 
tion of  its  authority  to  be  restrictive.  The  Member 
cited  the  Administrative  Procedures  Act,  5 
U.S.C.,  Chapter  5,  which  directs  agencies  to  give 
interested  parties  the  opportunity  to  submit  offers 
of  settlement.  Further,  he  noted  that  the  Board 
previously  held  that  it  had  authority  to  consider 
and  enforce  settlements  under  5 U.S.C. 

§ 1205(a)(2).  The  Member  cited  several  Board  cases 
regarding  settlement  agreements,  including  In  re 
Goldschmidt , 1 MSPB  114  (1979).  In  that  case  the 
Board,  upon  learning  that  the  agency  was  dis- 
cussing settlement  with  an  employee,  directed  the 
agency  to  provide  notice  of  any  personnel  actions 
taken  against  the  employee  if  a settlement  was  not 
reached. 

Member  Devaney  noted  that  the  Civil  Service 
Reform  Act  of  1978  did  not  specifically  discuss  the 
consideration  and  approval  of  settlement  agree- 
ments in  Board  appellant  or  original  jurisdiction 
cases.  However,  he  expressed  the  belief  that  “such 
authority  is  implicit  and  was  intended  by 
Congress.” 

The  Member  noted  that  in  Mr.  DeCarlo’s  case, 
the  Special  Counsel  had  arrived  at  a settlement  of 
the  dispute  between  the  agency  and  Mr.  DeCarlo 
and  that  the  requirements  to  approve  a settlement 
were  present.  That  is,  Member  Devaney  deter- 
mined that  the  agreement  was  adequately  consid- 
ered, lawful,  entered  into  freely  by  the  parties,  and 
made  part  of  the  record. 

Member  Devaney  pointed  out  that  for  the  Board 
to  approve  the  settlement  would  avoid  duplicative 
litigation  and  further  delay  and  cost,  and  would  ful- 
fill the  wishes  of  the  parties.  Therefore,  the  Mem- 
ber stated  that  “it  would  [not]  be  an  unwarranted 
reading  of  the  Board’s  and  the  Special  Counsel’s 
authority  to  allow  for  consideration  of  the  agree- 
ment . . .” 
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portation, Federal  Aviation  Administration 
(Docket  No.  AT075281F2292;  July  6,  1983) 

TUDOR,  Timothy  P.  v.  Department  of  Transporta- 
tion (Docket  No.  CH075281F3151;  July  11,  1983) 

TURNER,  Deion  L.  v.  U.S.  Postal  Service  (Dock- 
et No.  CH07528210704;  July  28,  1983) 

VACON,  John  P.  v.  Department  of  Transportation 
(Docket  No.  BN075281F0760;  July  11,  1983)  (See 
ADAMS,  John  A.) 

VICKERS,  Madeline  S.  v.  Department  of  Trans- 
portation (Docket  No.  BN075281F0767;  July  11, 
1983)  (See  ADAMS,  John  A.) 

WALSH,  John  B.,  Jr.  v.  Department  of  Labor 
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(Docket  No.  DC03518310038;  July  7,  1983) 
WASHINGTON,  Leslie  v.  Department  of  Justice 
(Docket  No.  DA315H8310343;  July  28,  1983) 
WEST,  Millard  C.,  Jr.  v.  Department  of  Health 
and  Human  Services  (Docket  No. 

DC07528310283;  July  26,  1983) 

WILKE,  Mark  F.  v.  Department  of  Transportation 
(Docket  No.  CH075281F3281;  July  28,  1983)  (See 
AUTIO,  David  A.) 

WILLIAMS,  Cynthia  v.  U.S.  Postal  Service 
(Docket  No.  CH07528210051;  July  5,  1983) 
WILLIAMS,  Robert  E.  v.  Department  of  the  Air 
Force  (Docket  No.  BN315H8310017;  July  20, 
1983) 

WILLIAMS,  Wilson  v.  Department  of  Transporta- 
tion (Docket  No.  PH075281F0753;  July  28,  1983) 
(See  DOSCH,  Diane  M.) 

WILSON,  James  L.  v.  Department  of  Agriculture 
(Docket  No.  SL03518110186;  July  7,  1983) 
WINNICKI,  Joseph  F.,  Jr.  v.  Department  of 
Transportation  (Docket  No.  BN075281F0791; 
July  11,  1983)  (See  ADAMS,  John  A.) 

WOOD,  Kenneth  L.  v.  Department  of  Defense 
(Docket  No.  PH075282 10204;  July  28,  1983) 
WRIGHT,  Charmaine  A.  v.  Department  of  Trans- 
portation (Docket  No.  SE315H81F0252;  July  5, 
1983) 

YOUNG,  Stephen  M.  v.  Department  of  Transpor- 
tation (Docket  No.  BN075281F0796;  July  11, 
1983)  (See  ADAMS,  John  A.) 


REQUEST  FOR  EXTENSION  OF  STAY 

SPECIAL  COUNSEL  v.  Department  of  Housing 
and  Urban  Development  (Docket  No. 
HQ12088310002;  July  29,  1983) 

REQUESTS  FOR  ORAL  ARGUMENT 

SOCIAL  SECURITY  ADMINISTRATION,  DE- 
PARTMENT OF  HEALTH  AND  HUMAN 
SERVICES  v.  Robert  W.  Goodman  (Docket  No. 
HQ75218210015;  July  15,  1983) 


PLEADING  ACCEPTED 

SOCIAL  SECURITY  ADMINISTRATION,  DE- 
PARTMENT OF  HEALTH  AND  HUMAN 
SERVICES  v.  Robert  W.  Goodman  (Docket  No. 
HQ75218210015;  July  22,  1983) 


MOTION  TO  PRODUCE  DOCUMENTS  AND 
POSTPONE  DEPOSITION 

SPECIAL  COUNSEL  v.  Department  of  Energy 
(Docket  No.  HQ12008310016;  July  8,  1983) 


REQUEST  FOR  EXTENSION  OF  TIME 

KASS,  Mildred  D.  v.  Department  of  Justice  (Dock- 
et No.  HQ12080007-80-55;  July  19,  1983) 


MOTION  TO  WITHDRAW 

SPECIAL  COUNSEL  v.  Jim  J.  Dukes  (Docket 
No.  HQ120600020;  July  5,  1983) 


ASSIGNED  TO  THE  OFFICE  OF  THE  ADMIN- 
ISTRATIVE LAW  JUDGES 

DOWNES,  H.  Finley  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  CH07528310436;  July  29, 
1983) 

GANDOLA,  Paul  D.  v.  Federal  Trade  Commission 
(Docket  No.  CH03518310430;  July  29,  1983) 
JONES,  Noble  F.  v.  Federal  Trade  Commission 
(Docket  No.  CH03518310432;  July  29,  1983) 
McCREADY,  Larry  W.  v.  Internal  Revenue  Serv- 
ice (Docket  No.  CH07528310271;  July  29,  1983) 
SPECIAL  COUNSEL  v.  Henry  P.  Verrot  (Docket 
No.  HQ12068310014;  July  11,  1983) 


ERRATA 

SPECIAL  COUNSEL  v.  Department  of  Defense 
(Docket  No.  HQ12008310049;  July  27,  1983) 
SPECIAL  COUNSEL  v.  Department  of  Energy 
(Docket  No.  HQ12008310016;  July  21,  1983) 
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APPEALS 

ARBITRATION 


Currently,  several  of  the  Board’s  regional  offices 
are  involved  in  a pilot  project  through  which  the 
Board  offers  appeals  arbitration  as  an  alternative 
to  formal  Board  appeals  procedures.  Through  ap- 
peals arbitration,  the  Board  is  able  to  issue  deci- 
sions in  non-precedential  cases  within  60  days — 
half  the  minimum  time  necessary  to  process  an  ap- 
peal by  the  Board’s  more  formal  process.  Because 
the  parties  agree  to  waive  formal  rules  of  evidence 
and  the  preparation  of  a transcript  of  the  proceed- 
ing, faster  processing  of  the  appeal  is  possible. 

Appellants  may  elect  appeals  arbitration  volun- 
tarily when  they  file  a petition  for  appeal,  and  the 
agency  may  consent  or  decline  use  of  the  proce- 
dure. If  the  agency  consents,  it  submits — to  the 
appropriate  Board  regonal  office — a summary  of 
the  case.  Based  on  this  information,  the  regional 
director  determines  whether  the  case  is  suitable 
for  appeals  arbitration.  A presiding  official  special- 
ly trained  in  the  new  arbitration  procedures  is 
named  case  arbitrator. 

The  parties  develop  a joint  arbitration  record, 
which  includes  the  facts  of  the  case,  each  party’s 
statement  of  the  case,  requests  for  hearing,  wit- 
ness lists,  and  the  agency  file.  Should  the  parties 
attempt  to  reach  informal  settlement,  the  arbitra- 
tor is  available,  at  the  mutual  request  of  the  par- 
ties, to  explain  the  procedure  to  the  parties  and  to 
help  them  establish  an  environment  conducive  to 
settlement.  However,  if  the  case  is  not  settled,  the 
arbitrator,  if  requested  by  the  appellant,  holds  a 
hearing  at  the  employment  site,  and  the  record  is 
subsequently  closed.  The  arbitrator  issues  the 
decision — an  “award” — within  15  days  of  the 
closing  of  the  record.  If  no  hearing  was  requested, 
the  arbitrator  issues  the  award  within  30  days  of 
the  date  of  the  joint  arbitration  record.  Either 
party  may  file  a petition  for  review  within  35  days 
of  the  date  of  the  award,  and  such  petitions  are 
processed  within  35  days  of  receipt  of  the  petition. 

Beginning  in  this  issue,  The  Digest  will  feature 
summaries  of  appeals  arbitration  awards.  Appeals 
arbitration  awards  are  initial  decisions  of  the 
Board  and,  accordingly,  are  part  of  the  initial  deci- 
sion microfiche  product  “Federal  Employee  Ap- 


peals Decisions”  (see  “For  Your  Information”). 

If  you  have  questions  about  the  appeals  arbitra- 
tion program,  you  may  write  to  Paul  E.  Trayers, 
Labor  Counsel,  Office  of  the  General  Counsel,  Mer- 
it Systems  Protection  Board,  1120  Vermont  Ave- 
nue, N.W.,  Washington,  D.C.  20419,  or  you  may 
call  him  at  FTS  653-8912  or  (202)  653-8912. 

The  participating  regional  offices  and  the  presid- 
ing officials  serving  as  arbitrators  are  listed  below. 
Also  provided  is  a glossary  of  appeals  arbitration 
terms. 

Chicago: 

Julia  Grip 
Stephen  Manrose 
Gregory  Miksa 
Joan  Pucillo 
Victor  Russell 
Mary  Sebek 

Denver: 

Steven  Chaffin 
Joseph  Hartman 
Antoinette  Martinez 
Gail  Skaggs 

San  Francisco: 

Phillip  Arnaudo 
Monroe  Balton 
Lonny  Bartholomew 
Morris  Davis 
Phyllis  Hamilton 
Frank  Lee 
Lamont  Liggett 
Kay  Wolf 

Seattle: 

Julie  Kebler 
John  Tapp 
Carol  Teather 
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APPEALS  ARBITRATION  GLOSSARY 

Appeals  Arbitration:  A voluntary  alternative  pro- 
cedure designed  to  adjudicate  relatively  simple 
non-precedential  appeals  in  an  expedited,  informal 
and  cost-effective  way,  in  accordance  with  Board 
precedent. 

Election:  Term  used  to  describe  selection  of  ap- 
peals arbitration  by  appellant.  Election  can  be 
made  in  one  of  two  ways,  at  the  time  of  the  fding  of 
the  appeal,  or  no  later  than  10  days  from  the  date 
of  the  Board’s  Acknowledgment  Order  specifically 
authorizing  such  an  election. 

Consent:  Term  used  to  describe  the  selection  of 
appeals  arbitration  by  the  agency.  Consent  may  be 
made  no  later  than  15  days  from  the  date  of  the 
Board’s  Acknowledgment  Order  specifically  au- 
thorizing such  a consent. 

Conversion:  Term  used  to  describe  the  transfer 
from  appeals  arbitration  procedures  to  the  formal 
appeal  procedure.  Conversion  may  be  made  by  the 
Board’s  Regional  Director  at  any  time  upon  a 
showing  that  the  case  presented  a novel  legal  is- 
sue, required  complex  analysis,  or  that  the  facts 
became  increasingly  complex  as  the  appeal  ma- 
tured. The  Board  may  also  convert  an  appeal  at 
any  time. 

Joint  Arbitration  Record:  Term  used  to  describe  a 
document  signed  and  filed  by  both  parties  includ- 
ing, but  not  limited  to,  a three-page  statement  of 
issues  and  positions  regarding  those  issues  from 
each  party,  witness  lists,  the  agency  response  and 
two  dates  agreed  upon  for  the  hearing.  The  pur- 
pose of  the  Joint  Arbitration  Record  (JAR)  is  to  fa- 
cilitate the  narrowing  of  the  legal  issues  in  dispute 
and  thus  contribute  to  a more  expeditious  adjudica- 
tion. It  is  intended  to  replace  the  need  for  formal 
and  costly  discovery.  However,  if  one  party  fails  to 
cooperate  in  the  preparation  and  submission  of  the 
JAR,  the  other  party  may  file  its  own  arbitration 
record  with  the  approval  of  the  arbitrator. 

Appeals  Arbitrators:  Presiding  officials  specially 
trained  in  appeals  arbitration. 

Settlement:  The  term  as  used  in  appeals  arbitra- 
tion means  the  mutual  and  voluntary  invitation  of 
the  parties  to  the  arbitrator  to  explore  settlement 
opportunities.  At  any  time,  either  party  may  with- 
draw the  invitation  which  will  restrict  the  arbitra- 


tor’s involvement  to  an  adjudicative  mode.  Prohibi- 
tions against  ex  parte  communications  are  waived 
during  settlement  discussions. 

GEORGE  R.  BERRY  v.  VETERANS  ADMINIS- 
TRATION MEDICAL  CENTER  (Docket  No. 
CH07528310453) 

June  29,  1983 

Appellant,  a housekeeping  aid,  was  removed  for 
unauthorized  absence  between  1:30  and  2:00  p.m. 
on  February  28,  1983.  According  to  the  record,  the 
chief  of  the  agency’s  building  management  service 
was  leaving  work  in  his  car  at  1:38  p.m.  when  he 
saw  appellant  drive  slowly  past  him  accompanied 
by  two  men  who  were  bent  forward  shielding  their 
faces.  When  he  reported  the  incident  to  appellant’s 
supervisor  the  following  day,  appellant’s  supervi- 
sor claimed  to  have  seen  appellant  on  duty  at  1:15 
p.m.,  but  could  not  verify  appellant’s  whereabouts 
after  that. 

Appellant  testified  that  he  did  not  leave  the 
agency  during  duty  hours  on  February  28  and  that 
he  had  given  his  brother  permission  to  use  his  car 
that  day.  His  brother  testified  that  he  picked  up 
appellant’s  car  between  1:00  and  1:30  p.m.  at  the 
agency  and  returned  it  at  3:00  p.m.  Also,  three  pa- 
tients testified  that  they  had  observed  appellant  on 
duty  between  1:30  and  2:00  p.m.  Mary  L.  Sebek, 
arbitrator  in  the  Board’s  Chicago  Regional  Office, 
found  that  the  agency  produced  no  evidence  either 
to  dispute  appellant’s  rebuttal  of  the  agency’s  case 
or  to  corroborate  the  testimony  of  the  building 
management  service  chief.  Thus,  the  arbitrator  re- 
versed the  agency  action  and  ordered  the  agency  to 
cancel  appellant’s  removal. 


ALLEN  DARDEN  v.  VETERANS  ADMINIS- 
TRATION (Docket  No.  CH07528310514) 

July  29,  1983 

Appellant,  a laundry  machine  operator  foreman, 
was  removed  for  unauthorized  absence.  According 
to  the  record,  appellant  asked  one  of  his  subordi- 
nates to  lie  for  him  about  the  absence  in  question. 
Appellant  was  in  jail  but  asked  the  other  employee 
to  report  that  he  was  caring  for  his  sick  mother. 
Though  appellant  did  not  want  the  employees  he 
supervised  to  know  he  was  in  jail,  he  called  his  su- 
pervisor and  told  him  the  truth  about  his  absence. 
He  requested  approved  leave  for  his  absence  but 
the  request  was  denied. 

Although  appellant  claimed  that  the  agency  dis- 
criminated against  him  for  a handicapping  condi- 
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tion — alcoholism — arbitrator  Julia  P.  Grip  of  the 
Board’s  Chicago  Regional  Office  found  that  appel- 
lant did  not  show  that  he  was  subject  to  such  dis- 
crimination. She  further  found  that  appellant’s  un- 
authorized absence  affected  his  performance  of  his 
duties.  Although  she  determined  that  appellant 
abused  his  supervisory  authority  when  he  asked  a 
subordinate  to  lie  for  him,  she  concluded  that  he 
was  trying  to  prevent  himself  from  being  embar- 
rassed in  front  of  his  subordinates.  Pointing  out 
that  appellant  was  honest  with  his  own  supervisor 
and  that  his  record  indicated  that  he  was  a depend- 
able employee,  the  arbitrator  found  the  penalty  of 
removal  too  harsh.  She  reversed  appellant’s  re- 
moval, ordering  the  agency  to  demote  appellant  to 
a non-supervisory  position. 

ROBERT  C.  WILKERSON  v.  DEPARTMENT 
OF  THE  AIR  FORCE  (Docket  No. 
CH07528310425) 

June  24,  1983 

Since  appellant  was  unable  to  fulfill  a job  re- 
quirement to  carry  a firearm,  he  was  removed  from 
the  position  of  guard-supervisor.  Specifically,  be- 
cause of  a felony  conviction,  appellant  could  not 
carry  a gun.  Appellant  petitioned  to  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  for  permission  to 
carry  a firearm.  Arbitrator  Stephen  E.  Manrose  of 
the  Board’s  Chicago  Regional  Office  considered  ev- 
idence that  the  normal  processing  time  for  such  a 
petition  was  eight  months  and  that  a petition  by 
another  agency  employee  in  a similar  situation  was 
denied.  Further,  he  noted  that  the  agency  needed 
an  employee  to  perform  the  functions  appellant 
was  unable  to  perform.  He  concluded  that  it  was 
unreasonable  to  expect  the  agency  to  retain  appel- 
lant in  a job  that  he  could  not  perform  for  eight 
months.  Noting  that  there  was  no  other  position  to 
which  appellant  could  be  reassigned,  the  arbitrator 
affirmed  the  agency’s  removal. 
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LITIGATION 


CEJA  V.  UNITED  STATES,  No.  83-620  (Federal 

Circuit,  June  17,  1983)* 

4.112;  4.212;  10.111;  10.1211;  10.150;  10.811 

The  United  States  Court  of  Appeals  for  the  Fed- 
eral Circuit  reversed  a final  order  of  the  Board 
which  sustained  an  initial  decision  dismissing  the 
petitioner’s  appeal  as  untimely  filed.  The  court 
held  that  the  Board’s  presiding  official  abused  his 
discretion  in  finding  that  the  petitioner  had  not 
shown  good  cause  for  waiving  the  time  require- 
ment of  filing  an  appeal.  The  case  was  remanded  to 
the  Board  with  instructions  to  reinstate  the  peti- 
tioner’s appeal  and  grant  him  a hearing  on  the 
merits. 

The  petitioner  was  removed  from  the  position  of 
property  disposal  specialist  with  the  Defense  Lo- 
gistics Agency  for  “conspiracy  in  the  theft  of  gov- 
ernment property  and  theft  of  government  proper- 
ty.” Although  he  was  properly  notified  that  the 
time  limit  for  filing  his  appeal  was  20  days  from  the 
effective  date  of  the  action,  the  petitioner’s  appeal 
was  filed  approximately  20  months  later. 

In  response  to  an  order  from  the  Board’s  region- 
al office  to  show  that  good  cause  existed  for  the 
waiver  of  the  regulatory  filing  requirement,  the  pe- 
titioner submitted  an  unsworn  statement  in  which 
he  declared  that  under  penalty  of  perjury  the 
statements  contained  therein  were  true  and  cor- 
rect. The  statement  said,  inter  alia,  that  the  peti- 
tioner possessed  only  a tenth  grade  education  and 
the  agency  did  not  inform  him  of  how  to  perfect  his 
appeal.  It  also  stated  that  the  petitioner  was  in- 
formed by  an  agency  official  that  he  would  be  crim- 
inally prosecuted  if  he  appealed  the  dismissal.  Dec- 
larations from  other  agency  personnel  regarding 
the  belief  that  an  appeal  to  the  Board  would  result 
in  a criminal  prosecution  were  also  attached  to  the 
petition  for  appeal.  The  agency  was  not  requested 
to  present  evidence  refuting  the  declarations. 

The  presiding  official’s  initial  decision  stated  the 
following: 


Appellant’s  bare  allegation  that  he  was  told  that 
he  would  be  criminally  prosecuted  if  he  appealed 
is  unsubstantiated  by  the  record. 

Upon  judicial  review,  the  court  noted  that  28 
U.S.C.  1746  provides  that  an  unsworn  declaration, 
such  as  the  petitioner’s  was  equivalent  to  an  affida- 
vit. After  analyzing  Alonzo,  et  al.  v.  Department 
of  the  Air  Force,  et  al. , 4 MSPB  262  (1980),  the 
court  concluded  that  the  threat  of  criminal  prosecu- 
tion for  the  exercise  of  one’s  legal  right  to  appeal 
was  a reasonable  excuse  for  not  meeting  the  dead- 
line for  filing  an  appeal  with  the  Board.  The  court 
found  that  the  petitioner  satisfied  his  burden  of 
proof  with  the  uncontested  affidavit.  The  court  also 
found  that  since  the  petitioner  presented 
undisputed  evidence  of  a reasonable  excuse  for  the 
delay  in  filing  his  appeal,  the  agency  was  obligated 
to  offer  evidence  that  the  delay  was  prejudicial. 


^Periodically,  The  Digest  will  include  summaries  of  court  cases 
involving  Board  decisions  or  other  relevant  cases. 
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NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  “Board  Orders,”  are 
indexed  according  to  the  key  number  system  used 
in  the  published  volumes,  Decisions  of  the  United 
States  Merit  Systems  Protection  Board.  The  index 
numbers,  which  indicate  the  subjects  found  in  the 
decision,  are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  described  under 
“Major  Topics  and  Scope  Notes.”  The  “Outline  of 
Topics”  divides  each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  “ad- 
verse actions”  under  Chapter  75  of  the  Civil  Serv- 
ice Reform  Act  of  1978.  This  topic  references 
Board  opinions  relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes  other  per- 
sonnel actions  not  designated  as  “adverse  actions” 
under  Chapter  75.  This  topic  also  encompasses 
cases  involving  Board  consideration  of  penalties  in 
adverse  action  cases  including  the  mitigation  of 
penalties.  Board  cases  concerning  procedures  gov- 
erning adverse  actions  are  located  under  Practice 
and  Procedure  (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been  placed  under 
Jurisdiction  (6.000000).  Cases  regarding  remedies 
available  to  the  Board  in  adverse  action  cases  are 
located  in  Remedies  ( 14-  000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  be- 
fore it.  Included  are  claims  pursuant  to  specific 
constitutional  provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as  the  right  to 
privacy.  Constitutional  claims  relative  to  discrimi- 
nation are  in  Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the 
substantive  law  of  prohibited  discrimination  pursu- 
ant to  the  Civil  Service  Reform  Act  of  1978.  Also 


included  are  cases  relating  to  affirmative  action 
and  disparate  treatment  of  similarly  situated  em- 
ployees. Questions  of  evidence,  jurisdiction,  prac- 
tice and  procedure,  and  remedial  action  in  discrimi- 
nation cases  are  referenced  in  Evidence  (4.000000), 
Jurisdiction  (6.000000),  Practice  and  Procedure 
(10.000000) , and  Remedies  (14.000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substan- 
tive rules  of  evidence  employed  by  the  Board,  as 
well  as  cases  concerning  the  harmful  error  stand- 
ard in  the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing  the  Board’s 
interpretation  of  such  burdens  are  also  included 
here. 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine 
Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  juris- 
diction of  the  Board  differs  with  respect  to  certain 
entities,  this  topic  includes  cases  dealing  with  ju- 
risdictional questions  particularly  related  to  such 
entities.  Included  also  are  Board  cases  dealing  with 
its  enforcement  power,  which  is  a matter  of  contin- 
uing jurisdiction,  and  cases  under  the  Act’s  savings 
provision.  Jurisdiction  over  appeals  related  to  re- 
tirement is  covered  under  Retirement  (15.000000). 

7.000000  Labor-Management  Relations 

This  topic  contains  cases  arising  under  Title  VII 
of  the  Act,  including  collective  bargaining  issues 
and  the  rights  of  individual  employees.  Title  VII 
grievance  procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment  Categories 

The  Civil  Service  Reform  Act  of  1978  has  provi- 
sions specifically  applicable  to  certain  categories  of 
employees.  This  topic  references  cases  in  which  the 
special  procedural  and  substantive  law  applicable 
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to  such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were 
germane  to  the  resolution  of  the  case.  Included  are 
cases  dealing  with  the  merit  pay  provisions  of  the 
Act  and  the  Senior  Executive  Service. 

9.000000  Performance  Related  Actions 

This  topic  references  cases  dealing  with  perform- 
ance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal 
systems  have  been  implemented.  Also  included  are 
cases  dealing  with  performance  appraisal  actions 
under  Chapter  75,  where  Chapter  43  appraisal  sys- 
tems have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing  cases  which 
set  out  the  procedural  rules  for  matters  before  the 
Board,  its  administrative  law  judges,  and  its 
presiding  officials.  Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here,  as  well  as 
the  concepts  of  former  adjudication  and  represen- 
tation of  parties. 

11.000000  Prohibited  Personnel  Practices 
The  Civil  Service  Reform  Act  of  1978  lists  merit 

systems  principles  governing  the  Federal  work 
force  and  defines  prohibited  personnel  practices 
that  may  not  be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the  Board 
has  interpreted  these  provisions  and  related 
matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  dealing  with  re- 
ductions in  force,  including  agency  justifications 
for  taking  such  actions  and  the  substantive  and 
procedural  rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers 
the  Board  to  review  regulations  promulgated  by 
the  Office  of  Personnel  Management  and  imple- 
menting regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with  such  regu- 
lation review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with 
the  remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues 
relating  to  the  retirement  of  Federal  employees. 


16.000000  Special  Counsel 

This  topic  references  Board  cases  relating  to  the 
Office  of  Special  Counsel,  including  the  prosecution 
of  Hatch  Act  cases  and  violations  of  the  Federal 
Employees  Flexible  and  Compressed  Work  Sched- 
ules Act.  The  filing  requisites  for  complaints  before 
the  Special  Counsel  are  included  here,  while  proce- 
dural requisites  in  Special  Counsel  cases  before  the 
Board  are  in  Practice  and  Procedure  (10.000000). 

17.000000  Suitability  and  Fitness  for  Duty 
Examinations 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving 
fitness-for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  sub- 
stantive law  governing  employment  practices  and 
distinguishes  employment  restrictions  that  are  not 
appealable  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.361 

Abuse  of  Authority 

1.111 

Involuntary  Resignation  or  Retirement 

1.3611 

Sexual  Harassment 

1.120 

Suspension  for  more  than  14  days 

1.3612 

Prohibited  Discrimination 

1.121 

Enforced  Leave 

1.362 

Conflict  of  Interest 

1.130 

Reduction  in  Grade 

1.363 

Insubordination 

1.131 

Involuntary  Demotion 

1.3631 

Refusal  to  Accept  Reassignment 

1.140 

Reduction  in  Pay 

1.364 

Gross  Waste 

1.150 

Furlough  of  30  days  or  less 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.366 

Insolence 

Management 

1.3661 

Abusive  Language 

1.367 

Violence 

1.368 

Unauthorized  Activities 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.369 

“Failure  to”  Charges 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.210 

Suspension  for  less  than  14  days 

1.371 

Efficiency  of  the  Service 

1.220 

Letter  of  Reprimand 

1.3711 

Nexus 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.380 

Classification  and  Qualifications  Requirements 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.390 

Performance  Related 

1.232 

Reduction  in  Grade 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.400  Board  Consideration  of  Penalties 

1.250 

Reduction  in  Rank 

1.410 

Mitigation  of  Penalty 

1.420 

Prior  Disciplinary  Record 

1.300  Substantive  Charges 

1.430 

Disparate  Treatment  of  Similarly  Situated 

Employees 

1.310 

Attendance  Related 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.500  Procedural  Rights  In  Adverse  Actions 

1.313 

Tardiness 

1.314 

Efficiency  of  the  Service — Attendance 

1.510 

Notice 

1.315 

Unlawful  Labor  Strikes 

1.511 

Crime  Provision 

1.3151 

Air  Traffic  Controllers— 1981  PATCO  Strike 

1.512 

Emergency  Suspension  During  Notice  Period 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.513 

Reasons 

1.320 

Alcohol  and  Drug  Related 

1.520 

Reply 

1.321 

On-Duty  Conduct 

1.521 

Written  Reply 

1.322 

Off-Duty  Conduct 

1.522 

Oral  Reply 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.530 

Review  of  Materials  on  Which  Action  Based 

Related 

1.540 

Right  to  Representation 

1.330 

Criminal  Conduct 

1.550 

Proposing  and  Deciding  Official 

1.331 

On-Duty  Conduct 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.3311 

Criminal  Charges 

1.561 

Burden  of  Proof 

1.3312 

Criminal  Conviction 

1.562 

Efficiency  of  the  Service — Generally 

1.3313 

Acquittal 

1.570 

Decision 

1.332 

Off-Duty  Conduct 

1.3321 

Criminal  Charges 

1.600  Defenses 

1.3322 

Criminal  Conviction 

1.3323 

Acquittal 

1.610 

Stale  Charges 

1.340 

Dishonest  Work  Related  Conduct 

1.620 

Mental  Condition 

1.341 

Bribery 

1.630 

Animus 

1.342 

Embezzlement 

1.640 

Coercion  or  Duress 

1.343 

Falsification 

1.650 

Affirmative  Defenses 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.000000  Constitutionality 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.100  Due  Process 

Property 

1.346 

Malfeasance  in  Office 

2.110 

Liberty  Rights  or  Interest 

1.350 

Prohibited  Political  Activity 

2.120 

Property  Rights  or  Interest 

1.360 

Other  Work  Related  Charges 

2.130 

Requisite  Administrative  Procedures 
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2.200  Criminal  Constitutional  Considerations 


4.000000  Evidence 


2.210 

Self- Incrimination 

4.100  Admissibility 

2.220 

Right  to  Counsel 

2.230 

Double  Jeopardy 

4.110 

Prehearing  Evidence 

2.240 

Search  and  Seizure 

4.111 

Admissions 

4.112 

Affidavits 

2.300  First  Amendment  Freedoms 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.310 

Freedom  of  Speech 

4.1132 

Interrogatories 

2.311 

Relation  to  Efficiency  of  the  Service 

4.1133 

Documents 

2.3111 

Defamation 

4.114 

Best  Evidence 

2.312 

Balancing  Test 

4.115 

Polygraphs 

2.313 

Mixed  Motive 

4.116 

Handwriting 

2.320 

Freedom  of  Religion 

4.120 

Testimony 

2.321 

Relation  to  Efficiency  of  the  Service 

4.121 

Relevancy 

2.3211 

Free  Exercise 

4.122 

Materiality 

2.3212 

Establishment 

4.123 

Privileged  Matters 

4.124 

Hearsay 

2.400  Right  To  Privacy 

4.125 

Credibility 

4.126 

Perj  ury 

3.000000  Discrimination 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.100  Prohibited  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.110 

Age  Discrimination 

4.131 

Facts 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.132 

Documents 

U.S.C.  631,  633a 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.150 

Stipulations 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

3.131 

Handicapping  Condition 

4.200  Burdens  of  Proof 

3.1311 

Physical  Disability 

3.1312 

Mental  Disability 

4.210 

Preponderance  of  the  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.211 

Agency  Burden 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.212 

Appellant’s  Burden 

3.1321 

Reasonable  Accommodation 

4.220 

Substantial  Evidence 

3.13211 

Undue  Hardship 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3. 1322 

Rehabilitation 

4.240 

Reasonable  Grounds  to  Believe 

3.133 

Qualified  Handicapped  Employee 

4.250 

Burden  of  Persuasion 

3.140 

Sex  Discrimination 

4.260 

Burden  of  Going  Forward 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

4.300  Harmful  Error 

3.144 

Sexual  Harassment 

3.150 

Religious  Discrimination 

4.310 

Agency  Procedures 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C. 2000e-16 

4.320 

Presiding  Official’s  Rulings 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 
Affiliation 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

3.300  Affirmative  Action 

5.210 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  At 
5.200  Freedom  of  Information  Act 

Exemptions 

3.310 

Minorities 

5.211 

Internal  Personnel  Rules  and  Practices 

3.320 

Handicapped  Persons 

5.212 

Statutory  Exemptions 

3.330 

Women 

5.213 

Inter-and  Intra-Aency  Memoranda  and  Letters 

5.214 

Personnel  and  Medical  Files 
5.300  Privacy  Act 

3.400  Burdens  of  Proof 

3.410 

3.420 

3.430 

Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 

5.310 

5.320 

Form  of  Request 
Denial  of  Access 

5.321 

Appeal  Rights 
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6.000000  Jurisdiction 


6.100  Merit  Systems  Protection  Board  Jurisdiction 


6.730  Real  party  in  Interest 

6.750  Case  or  Controversy 


6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 


7.110 

7.111 

7.112 

7.113 

7.1131 

7.1132 

7.114 

7.1141 

7.1142 

7.1143 

7.115 

7.1151 

7.1152 

7.1153 


6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective 
Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated 
Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 
Election  of  Statutory  or  Negotiated  Procedure 
Right  to  Request  Merit  Systems  Protection  Board 
Review 

Actions  Based  on  Unacceptable  Performance 
Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 
Judicial  Review  of  Arbitrator’s  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 
Judicial  Review  of  Arbitrator’s  Award 


6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 


6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 


6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 


6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 


7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 
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7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 


7.400  Collective  Bargaining  Agreements 


7.410 

Enforcement  of  Provisions 

7.420 

Right  to  Representation 

7.430 

Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 

8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike — Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike — Proof 

8.291131 

Prima  Facie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 
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8.423 

8.424 

8.425 

8.426 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


9.110 

9.111 
9.120 
9.130 
9.140 
9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 

9.220 


Right  to  Restoration 
Priority  Consideration 
Every  Effort  to  Restore 
Notice  of  Rights 

8.500  Senior  Executive  Service 

Types  of  Positions 

Career  Appointee 
Non-career  Appointee 
Limited  Term  Employee 
Limited  Emergency  Employee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 

8.600  Merit  Pay 

Transfer  of  Position  to  Merit  Pay  Status 

9.000000  Performance  Related  Actions 

9.100  Actions  Based  on  Performance 

Denial  of  Within-Grade  Increase 

Waiting  Period 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 
Employee  Participation  in  Establishment  of  Per- 
formance Standards 

Communication  of  Performance  Standards  and  Criti- 
cal Elements  to  Employees 
Employee  Performance  Evaluation 
Acceptable  Level  of  Competence  Determinations 
Recognition  and  Awards 
Assistance  in  Improving  Performance 
Opportunity  to  Demonstrate  Acceptable 
Performance 

Review  of  Performance  Appraisal  Systems  by  the 
Office  of  Personnel  Management 


9.300  Procedural  Rights  in  Actions 
Based  on  Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within  Grade  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

9.332  Preponderance  of  the  Evidence — Chapter  75 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

10.1111  Right  to  Hearing 

10.1112  Waiver  of  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.112  Agency  Response 

10.1121  Agency  Request  for  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10.119  Request  for  Witnesses 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

10.1211  Discretion 

10.12111  Dismissals 

10.12112  Failure  to  Prosecute 
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10.1212 

Ruling  on  Motions 

10.2133 

Powers  of  Board 

10.12121 

Venue 

10.2134 

Board  Decision 

10.12122 

Interlocutory  Appeals 

10.2135 

Judicial  Review 

10.12123 

Continuance  or  Stay 

10.214 

Intervention 

10.1213 

Orders  of  Presiding  Officials 

10.2141 

Office  of  Personnel  Management 

10.12131 

Compliance 

10.2142 

Others 

10.1214 

Decision 

10.220 

Administrative  Law  Judge  Cases 

10.12141 

Content 

10.221 

P’iling  of  Complaint 

10.12142 

Effective  Date 

10.222 

ALJ  Response 

10.12143 

Finality 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.12144 

Summary  Decision 

10.224 

Presiding  Official 

10.12145 

Recommended  Decision 

10.2241 

Administrative  Law  Judge 

10.12146 

Form 

10.2242 

Merit  Systems  Protection  Board 

10.1215 

Hearings 

10.225 

Powers  of  the  Board 

10.12151 

Postponement 

10.226 

Decision 

10.1216 

Closing  the  Record 

10.2261 

Recommended  Decision 

10.1217 

Service 

10.227 

Judicial  Review 

10.122 

Bias 

10.230 

Review  of  Rules  and  Regulations 

10.123 

Disqualification 

10.231 

Office  of  Personnel  Management 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.300  Cases  Heard  By  Administrative  Law  Judges 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.400  Representation 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.500  Ex  Parte  Conduct 

10.600  Substitution  of  Parties 

10.200  Original  Jurisdiction 

10.610 

Death  of  Appellant 

10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.710 

Res  Judicata 

10.21121 

Answer 

10.720 

Estoppel 

10.21122 

Representation 

10.21123 

Hearing 

10.800  General  Board  Powers 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

Initial  Stay — Secton  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

11.000000  Prohibited  Personnel  Practices 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

11.000  Practices  Prohibited 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.110 

Personal  Favoritism 

10.21232 

Opportunity  for  Comment 

11.111 

Improper  Consideration  of  Employee  Information 

10.212321 

Special  Counsel 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212322 

Agency 

11.113 

Forced  Withdrawal  from  Competition 

10.2124 

Powers  of  the  Board 

11.114 

Unauthorized  Employment  Preferences 

10.21241 

Initial  Stay 

11.115 

Nepotism 

10.21242 

Extension  of  Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21243 

Indefinite  Stay 

11.121 

Political  Coercion 

10.2125 

Board  Decision 

11.122 

Political  Reprisals 

10.2126 

Judicial  Review 

11.130 

Prohibited  Discrimination 

10.213 

Hatch  Act  Procedures 

11.131 

Age 

10.2131 

Filing  of  Letter  of  Charges 

11.132 

Race,  Color  and  National  Origin 

10.2132 

Response  Rights 

11.133 

Handicapping  Condition 
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11.134 

Sex 

12.510 

Lack  of  Work 

11.135 

Religion 

12.511 

Contracting  Out 

11.136 

Marital  Status 

12.520 

Shortage  of  Funds 

11.137 

Political  Affiliation 

12.530 

Reorganization 

11.140 

Prohibited  Reprisals 

12.531 

Invalid  Reorganization 

11.141 

For  Exercising  Appeal  Rights 

12.540 

Reclassification 

11.150 

Whistleblowers 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

11.151 

Actions  against  Whistleblowers 

12.560 

Challenges  to  Bona  Fides 

11.1511 

Definition  of  Gross  Waste  of  Funds 

12.561 

Personal  Reasons 

11.1512 

Definition  of  Mismanagement 

12.562 

Job  Conditions 

11.1513 

Definition  of  Abuse  of  Authority 

- 

11.152 

11.160 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Performance  Related 

13.000000  Regulation  Review 

11.161 

11.170 

Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

13.100  Office  of  personnel  Management 
Rules  and  Regulations 

11.171 

11.172 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 

13.110 

13.120 

Facial  Invalidity 
Agency  Implementation 

11.200  Burden  of  Proof 

14.000000  Remedies 

11.210 

11.220 

Definition  of  Personnel  Action 
Authority  to  Take  Action 

14.100  Reinstatement 

14.110 

Backpay 

12.000000  Reductions  in  Force 

12.100  Actions 

14.200  Civil  Penalty 

12.110 

Assignment 

14.210 

Damages 

12.111 

Change  of  Positions  or  Reclassification 

12.112 

Grade  Retention 

12.113 

Pay  Retention 

14.300  Cease  and  Desist  Order 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

14.400  Corrective  Action 

12.116 

Best  Offer 

12.120 

Furlough 

14.500  Attorney  Fees 

12.130 

Separation 

14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

12.200  Retention  Standing 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

12.210 

Competitive  Area 

14.523 

Bad  Faith 

12.220 

Competitive  Level 

14.5231 

Harassment 

12.230 

Retention  Register 

14.5232 

Improper  Pressure 

12.231 

Tenure  of  Employment 

14.524 

Gross  Procedural  Error  by  Agency 

12.232 

Veterans  Preference 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

12.233 

Performance  Ratings 

14.526 

Merit 

Employee  Initiated  Claims 

14.527 

Agency  Initiated  Claims 

12.300  Transfer  of  Functions 

14.530 

Prevailing  Party 

14.540 

Incurred 

12.310 

Transfer  of  Employees 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

12.400  Procedural  Rights  and  Requirements 

14.570 

Filing  Requirements 

12.410 

Notice 

12.411 

General 

14.600  Settlement 

12.412 

Specific 

12.420 

Appeals 

14.700  Mitigation  of  Penalty 

12.421 

Burden  of  Proof 

12.422 

Premature  Reduction  in  Force  Appeal 

12.430 

Restoration  by  Agency 

15.000000  Retirement 

12.440 

Reemployment  Priority  List 

15.100  Retirement  Requirements 


12.500  Justification  15.110  Early  Retirement 
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15.111 

15.120 

15.121 

15.122 

15.130 

15.131 
15.1311 

15.13111 

15.13112 

15.13113 

15.132 

15.1321 

15.13211 

15.13212 

15.13213 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 

15.1361 

15.13611 

15.13612 

15.13613 

15.1362 

15.137 

15.138 

15.139 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.211 

15.212 
15.220 
15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 
16.140 
16.150 


Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

Credit  for  Service 

Law  Enforcement  Officers  and  Firefighters 

Covered  Position 

Disability  Retirement 

On  Application  of  Employee 

Appeal  to  Merit  Systems  Protecton  Board 

Scope  of  Review 

Burden  of  Proof 

Parties 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Parties 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 

Reassignment 

Vacant  Position 

Same  Grade  or  Pay 

Same  Commuting  Area 

Agency  Decision  Not  to  Reassign 

Employee  Refusal  of  Offer  of  Assignment 

Re-examination  and  Recovery 

Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 

Air  Traffic  Controllers 

Retirement  Contributions 

Optional  Retirement 


16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Requests  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  days 

16.2322  Section  1208(b) — 30  days 

16.2323  Section  1208(c) — Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 
Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2532  District  of  Columbia  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 


16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 


15.200  Annuities 


17.000000  Suitability  and  Fitness  for  Duty  Examination 


Determinations  of  Annuities 

Effects  of  Federal  Employee’s  Compensation  Act 
Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 
Survivor  Annuities 

15.300  Involuntary  Retirement 
15.400  Jurisdiction 

Administrative  Action  or  Order 


16.000000  Special  Counsel 
16. 100  Investigatory  Authority 


17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 


Investigation  of  Prohibited  Personnel  Practices 

Investigation  of  Whistleblower  Allegations 

Investigation  of  Political  Activities 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Investigation  of  Information  Withholding 

Investigation  of  Civil  Service  Violations 


17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 


17.300  Consequences  of 
Negative  Suitability  Determination 
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17.310  Disqualification 

17.320  Removal 

17.330  Debarment 


17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 


18.000000  Employment  Practices 


FOR  YOUR  INFORMATION 


THE  DIGEST 

The  Digest  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other 
Board  orders  and  issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under  stock  number 
062-000-80001-1,  either  by  subscription  or  single 
issue.  Please  address  subscription  or  purchase  in- 
quiries to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C. 
20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  To  subscribe  to  the 
microfiche  “Federal  Employee  Appeals  Decisions” 
at  $150  per  year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems 
Protection  Board,  volumes  1 through  7,  covering 
the  period  January  11,  1979  through  September  30, 
1981,  have  been  published.  These  volumes  are  a 
compilation  of  final  actions  taken  by  the  Board  and 
precedential  interlocutory  decisions.  These  issu- 
ances are  indexed  according  to  the  Board’s  key 
number  system. 

Volumes  5,  6,  and  7,  each  including  a multi-part 
index,  are  available  from  the  Superintendent  of 
Documents  for  $40  for  the  three-volume  set.  These 
volumes  cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock  number  is 
062-000-00011-2.  However,  volumes  1 through  4, 
which  cover  the  period  January  11,  1979  through 
December  31,  1980,  are  no  longer  in  print. 


COPIES  OF  DECISIONS  AND  ORDERS 

All  initial  decisions,  Board  orders  and  opinions, 
and  indexes  may  be  viewed  in  the  Information 
Services  Division,  Office  of  the  Secretary.  Copies 
of  specific  decisions  or  orders  may  be  obtained  by 
sending  a written  request  to  the  Information  Serv- 
ices Division,  Merit  Systems  Protection  Board, 
Suite  1404,  5205  Leesburg  Pike,  Falls  Church, 
Virginia  22041.  Requests  should  include  the  appel- 
lant’s name,  the  docket  number,  and  the  date  of  the 
decision  or  order. 


FEDERAL  REGISTER  ISSUANCES 

Reproduced  below  are  the  Board’s  Federal  Regis- 
ter issuances  for  June  and  July. 

29083 


Federal  Register 
Vol.  48,  No.  123 
Friday,  June  24,  1983 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Riders  for  “The  Digest" 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  call  for  riders  for  The 
Digest  for  fiscal  year  1984 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board 
publication,  entitled  The  Digest,  will  be 
available  for  fiscal  year  1984  on  riders  to 
the  Government  Printing  Office. 
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Departments  and  agencies  may  order 
this  monthly  publication  by  riding  the 
Merit  Systems  Protection  Board's 
printing  requisition  #4-00040. 

DATE:  Agency  FY  84  requisitions 
(Standard  Form  1)  should  be  submitted 
to  the  Government  Printing  Office, 
Requisitions  Section,  Room  836, 
Washington,  D.C.  20401,  no  later  than 
September  1,  1983,  through  the  agency's 
Washington,  D.C.  headquarters  office 
authorized  to  procure  printing  for  the 
agency.  Agencies  may  estimate  cost  by 
using  the  current  Government  Printing 
Office  price  list  of  printing  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  S.  Henkel,  Information  Services 
Division,  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  Suite  1404, 
5205  Leesburg  Pike,  Falls  Church, 
Virginia  22041,  703/756-6388. 

Dated:  June  16,  1983. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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Federal  Register 

Vol.  48,  No.  144 
Tuesday,  July  26,  1983 

MERIT  SYSTEMS  PROTECTION 
BOARD 

[Docket  No.  HQ75218210015] 

Oral  Argument  in  the  case  of  Social 
Security  Administration,  Department 
of  Health  and  Human  Services  v. 
Robert  W.  Goodman,  Administrative 
Law  Judge,  MSPB 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  hearing  and 
opportunity  to  participate  in  oral 
argument  in  the  case  of  Social  Security 
Administration,  Department  of  Health 
and  Human  Services  v.  Robert  W. 
Goodman,  Administrative  Law  Judge, 
MSPB  Docket  No.  HQ75218210015. 

summary:  In  September,  the  Board  will 
hear  oral  argument  in  the  case  of  Social 
Security  Administration,  Department  of 
Health  and  Human  Services  v.  Robert 
W.  Goodman,  Administrative  Law 
Judge,  MSPB  Docket  No. 

HQ7521 8210015.  Social  Security 
Administration  v.  Robert  W.  Goodman 
is  the  first  case  under  5 U.S.C.  7521 
which  seeks  to  remove  or  otherwise 


penalize  an  administrative  law  judge  for 
reasons  which  are  purely  performance 
related.  At  issue  in  this  case  is  whether 
an  administrative  law  judge  may  be 
removed  under  5 U.S.C.  7521  for  being 
insufficiently  productive  or  whether  the 
"good  cause"  standard  of  5 U.S.C.  7521 
can  not  be  interpreted  to  encompass  low 
productivity. 

In  addition  to  the  parties  to  the 
Goodman  case,  the  Board  invites 
participation  by  interested  persons, 
agencies  and  organizations.  Requests  to 
participtae  in  the  argument  must  be 
made  in  writing.  They  should  be 
accompanied  by  a brief  or  other  legal 
argument  (original  and  one  copy) 
indicating  the  position  the  requestor  is 
expected  to  take  at  the  hearing  and  the 
legal  reasons  therefor.  Interested  parties 
who  wish  to  participate  but  who  do  not 
wish  to  participate  in  the  oral  argument 
may  file  amicus  briefs.  In  order  to 
eliminate  duplicative  argument,  the 
Board  may  limit  participationin  the  oral 
argument.  All  written  materials  received 
by  the  deadline  will,  however,  be 
considered  by  the  Board. 

Oral  argument  in  this  case  will  not  be 
limited  to  any  specific  issues  identified 
below.  However,  briefs  submitted  in 
response  to  this  notice  should  be  limited 
to  the  following  issues: 

1.  Does  the  Board  have  the  authority 
to  determine  the  appropriate  penalty 
when  "good  cause"  has  been  found 
under  5 U.S.C.  7521,  or  is  the  Board 
limited  to  accepting,  mitigating  or 
rejecting  the  agency's  proposed  penalty? 

2.  If  the  Board  does  have  the  authority 
to  impose  a sanction  other  than  the  one 
proposed  by  the  agency,  does  the  Board 
have  the  authority  to  order  the  demotion 
of  an  administrative  law  judge  to  a 
position  other  than  that  of  an 
administrative  law  judge? 

3.  What  is  the  relationship,  if  any,  of 
the  "good  cause”  standard  of  5 U.S.C. 
7521(a)  to  the  "efficiency  of  the  service 
standard"  of  5 U.S.C.  7513  and/or  to  the 
"good  behavior"  standard  of  Article  III 
of  the  U.S.  Constitution? 

4.  If  low  productivity  may  constitute 
good  cause  for  removal  of  an 
administrative  law  judge,  what  evidence 
must  the  employing  agency  introduce  in 
order  to  meet  its  burden  of  proof? 
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DATES:  Submission  of  requests  to 
participate  in  oral  argument  and/or 
submission  of  briefs:  August  19,  1983. 
Oral  argument  will  be  on  September  22, 
1983,  at  10:00  a.m. 


addresses:  Requests  to  participate  in 
oral  argument  and/or  submission  of 
briefs:  Office  of  the  Secretary,  Attention: 
Delores  Satterfield,  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue, 
NW„  Washington,  D.C.  20419.  Oral 
argument  will  be  heard  in  Room  801, 

1120  Vermont  Avenue,  NW, 

Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  J.  Ellis,  Merit  Systems  Protection 
Board,  Office  of  General  Counsel,  1120 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20419. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  recommended  decision  of  the 
administrative  law  judge  in  the 
Goodman  case  may  be  obtained  from 
the  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue.  NW.,  Washington,  D.C.  20419. 

For  the  Board: 

Dated:  July  21,  1983. 

Herbert  E.  Ellingwood, 

Chairman. 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the 
strict  legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the 
agency’s  decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant’s 
duty  station  was  located  when  the  agency  action 
was  taken;  there  are  11  MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made 
by  the  presiding  official  in  response  to  a petition 
for  appeal.  The  initial  decision  becomes  final  in  35 
days  unless  a petition  for  review  is  filed  with  the 
Board  and  granted.  In  that  case,  the  Board’s  deci- 
sion becomes  the  final  decision.  If  the  petition  for 
review  is  denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed  with  a 
Board  regional  office  for  review  of  an  agency 
action. 

Petition  for  Review — the  request  filed  with  the 
three-member  Board  in  Washington,  D.C.,  for  re- 
view of  an  initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  make  a deci- 
sion on  the  record.  The  presiding  official  referred 
to  in  The  Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the  Board  to 
perform  these  duties. 

Proposing  Official — the  agency  official  who  initi- 
ates an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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